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¶ The Juroduction. 


DoRour of Divinity, that was of gteat ac- 
A quaintance and familiarity with a Student in 


the Laws of England, ſaid thus unto him 
I have had great deſite of long time to xi 
whereupon the Liw of England is grounded: * 
becauſe the moſt part of the Law of England, is wtit= 
den in the French Tongue, therefore I cannot thr 9 
mine own ſtudie attain to the knowledge theteof; for 
| in that Tongue | am nothing expert. And becauſe I 
have found thee a ſaithful friend to me in all my bu- 
\ ſineſs, therefore | am bold to come to thee before any 
other, to know thy minde, what be the very Grounds 
of the Law of England, as thou thinkeſt. 
Sud. That would ask a great leiſure, and it is al- 
ſo above my cunning to doe it, Nevertheleſs, thar 
thou ſhale not think chat I would wilfully refuſe to 
fulfill thy deſire, I ſhall with good will doe chat in 
me is to latisſis thy mind. But I pray theo that thou 
wilt firſt (hew me ſomewhat of other Laws that per- 
txin moſt to this matter, and that DoRours treat of, 
A2 how 


2 DIALOGUEL 


how Laws have begun; and then J will gladly ſhe w 
thee, as methiokerh, what be the grounds of the Law 
cf Ex ,t. 

Deck. I will with good will doe as thou ſayeſt. 
Wheteſote thou ſhale underſtand, that DoRours treat 
ef four Laws, the which ( as me ſcemeth ) perta in 
moſt to this matter. The firſt is the Law Eternall, 
The ſecond is the Law of Nature of Reaſonable ctea- 
ture, the which, as I have heard ſay, is called by 
them that be learned in the Law of Exglasd, the Law 
of Reaſon, The third is the Law of God, The fourth 
is the Law of Mar. And therefore I will firſt trear of 
the Lan Eternall. 


% 


C H A P. . 
Of rhe Law Eternall 


Ihe as. there is in every Yrtificer a 
Reaſon of ſuch like things as are to be 
made by his Crafc : ſolikewiſe tt be⸗ 
hoveth that in everyGovernox there be 
reaſon and a fœeſight in the governing 

of ſuch things as ſhall be ozdered and done by 
him to them that he hath theGovernance ol. And 
fozalmuch as Almighty God is the Ereato; 
and Paker of all creatures, to the which he is 
_ comparedagFa wozkman to his wozkg, and is 
aiſs the Governoz of all Deeds and movings 
that be found in any creature : there toze as the 
reaſon of the wiſe dome of God (inaſmuch as 
Cveatures be created by Him ) is the reaſon 
and fozefight of all crafts and wozks that have 
been oz (hail be; fo the reaſon of the weſedome 


of God, moving all things by wiſedome made 
to 


Saas aans enn 


— 
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CHAPTER I. 3 


to a good end, obtaineth the name and reaſon 
— Law, and that is called the Law Eccr= 
nai, . 

And this Law eternal is called the bt Lew 2 
and it is well called the firſt, foz it was befoze 
all other Laws, and all other Laws be derived 
of tt, whereupon Saint Auguſtine ſaith in his 
I. Brok of Free Arbitiement, that in Temporal 
Laws nothing is righteous ne lawful, but that the peo- 
ple have derived to them out of the L1w Eternal. 
Wherefoze .cevery man Hath right and title ty 
have that he hath rightroufly, of thr righwiſe 
judgement of the fir Reaſon, which is the Law 
Eterwal. 

Stud. Wut how may this Law Eternal be 
known ? foz, as the Apoſtle wztteth in the 2. 
Chapter of his fir Gpiſtle to the Corinthians, 
Quz ſunt Dei nemo ſcit, niſs Spiritus Dei, that is to 
ſay, No man knoweth what is in God, but the 
Spirit of God: wherefge it fæmeth that he 6 
peneth his mouth ag atuſt Heaven that attemp⸗ 
teth to know tit. 

Dot. Thts Law eternal no man may know. 
as it is in it (elf, but onely bleſſed Souls that 
\ God face to face. But almighty God of his 
goodneſs ſheweth of it as wuch to his crea= 
tures as is necc(lary foz them, fg2 elſe God 
would bind his creatures to a thin impoſſi ble: 
which may in ne wiſe be thought in him. 
Therefoze it is to be underſtood, that thi 
manner of wapes almighty God maketh this 
Law Eternal known to His creatures reaſo= 
nable. Firſt by the light of natural Reaſon; 


ſecondly, by heavenly Revelation ; thirdly, 


bythe opder of a Pꝛince ez any other lecundary 
2 3 Ge- 


—— — 
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Governour that hath power to binde his Huab⸗ 
jects to a Law. 

And when the Law eternall oz the Will of 
God is known to his creatures reaſonable by 
the light of natural underſtanding 02 by. the 
light of natural Reaſon, that is called the Law 
of Reaſon :; and when it is ſhewed by heavenly 
Bevelatton in ſuch manner as hereafter ſhall 
appear, then tt is called the Law of G d: and 
when tt is ſhewed unto him by the ozder of a 
Pꝛince, oꝛ of any other ſecundary Governoz that 
Hath a power toſet a Law upon his Subjects, 
then it is called the Law of Min, though o11gt= 
nal ty it be made of God, Foz Laws made by 
man that hath received thereto potver of God, 
be made by God. Therefoze the (id three Laws, 
that is to ſay, the Lawof Reaſon, the Law of 
God, and the Law of Man, the which have ſe= 
veral names after the manner as they be ſhew⸗ 
ed to man, be called in God one Law eternal. 

And this is the Law of which it is witten 
Proverbiorum octvo, where it is laid, Ver me re- 
ges tegnant, & Legum condirores juſta diſcetnunt, 
that is to ſay, By me Rings Reign, and ma⸗ 
Rers of Laws diſcern the troth. And this ſuf- 
ficeth koꝛ this time foz the Law eternal. 


CHAP. II. 


* Of the Law of Reaſon, the which by Doftours is 
called the Law of Nature of teaſonable 
creatures, 


File it is to be underſtood, that the Law of 
Nature may be conſidered iu two va 
: that 


$ 16 
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that is to ſay, generally, and ſpecially. when 
it is conſidered generally, then it is referred to 
all creatures, as well reaſonable as unrraſo⸗ 
nable : for all unreaſonable creatures live ur= 
der a certain Rule to them given by Nature, 
neceſſary fo: them to the conlderatton of their 
bring, But of this Law it is not our intent to 
trear at this time. The Law of Nature ſpect- 
ally conſidered, which is olſo calted the aw of 
Reaſon, pertaincth only tocreutures reaſonable, 
that is, Man, which is created to the tmage of 
God. 

And this Law ought to be kept as well a= 
mong ]ew+s and Gentiles cs among Chziftian 
men: and this Law ts alway good and righ⸗ 
trous, (irring and inclining a men to good, 
and abyorring cvil. Ind as to the oz2derinn of 
the deeds of man it is pꝛeferred befo2e the Low 
of Gad, and it is wirten in the heart of every 
man, teaching him whot is to be dne, and 
what ts to be fled : and becauſe it is wiltten tn 
the heart, there foze tt may not be put away, ne 
it is never changeable by no d'verſtty of place 
ne time: and therekoze againſt this Law Pie⸗ 
ſcription Statute noz Cuſtome may not pie⸗ 
natt: andif any be bzought in againſt ir, they 
br net P2elſcriptions, Dtatutes no; Cuſtoms, 
but things void and again Juſtice, Ind all 
other Laws, es well the Laws of God es to 
the actg of men, as ot, br grounded there= 
upon. 

Stud, Sith the Law of Reaſon is wzitten in 
the heart of evcry man, as thou hiſt ſaid before, 
traching hin what is to be done, and what is 
to be fled, and the which thou ſayeſt may never 

| | 4 4 br 


. „ 
* - 
_ 
4 5 
1 
, N 
4 
o 
4 
» 
: 


6 DIALOGUE!l. 


be put aut of their heart; what needeth it then 
to have any other Law bought in to oder the 
acts and deeds of the people e 
Doct. Though the Law of Reaſon may not be 
changed, noz wholly put away ; nevertheleſs 
efoze the Law witten, it was greatly lett and 
lindrd by evil Cuſtoms, and by many fins of 
the people, beſide our Oziginal ſin ; inſomuch 
that it might hardly be diſcerned what was 
righteous, and what unrighteous. and what wag 
ood, and what evil. wherekoze it is neceſſary 


koz the good ozder of the people, to have many 


things added to the Law of Beaſon, as well by 
the Church ag by Secular P:tnces, accozding 
to the manners of the Country and of the Peo- 
ple where ſuch Additions ſhould be exerciſed. 
And this Law of Keaſon differcth from the Law 
of God in two manners. Fox the Law of God 
is given by Revelation of God ; and this Law 
is given by a natural light of Underſtanding. 
And alſo the Law ot God oꝛdereth a man of it 
felf by a nigh war to the Felicity that ever 
hall endure ; and the Law of Reaſon ozdereth 
a man to the Felicity of this life, 

Stud. But what be the things that the Law 
of Reaſon teacheth ts be done, and what to be 
fied ? J pꝛey thee ſhew me. 

Doct. The Law ot Reaſon teacheth that good 
ig to de loved, and evil is to be fled : alſo that 
thou ſhalt do to anot het that thou woul deſt ano⸗ 
ther ſhould do to thee; and that we may do no⸗ 
thing againſt truth; and that a man mutt live 
peacefully with other: that Juſtice ts to be 
done to every man; and alſo that wong is not 
to he done to any man; and that alſo a — 

paſſer 
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paſſer is wozthy to be puniſhed : and ſuch other. 
Ot the which follow divers other ſecundar 


Commandments the which be as neceſſary Con⸗ 


clugons dert ved of the firſt. As of that Com⸗ 
mandment that g69d is to be beloved. it foliow⸗ 
eth that a man ſhall love his T encfacour : fo; 
a Benefactour in that he is a Benefoctour in⸗ 
cludeth in him a reaſon of Goodneſs. foz rife he 
ought not to be called a Genefactour, that is to 
Cap, a good doer, but an evil doe r. Ind fo in that 
he is a BBenefactour he 18 to be beloved in all 
times and in all places. Ind this Law alſo ſuf= 
fereth many things to be done: as t hat it is 
lawful to put away fozce with foꝛce; and that it 
is lawfull fo: every man to de fend himſelf and 
his goods againſt an unlawful power. Ind this 
Law runneth with every man's Law, and alſo 
with the Law of God, as to the derds of man, and 
muſt be alwayes kept and obſerved, and ſhall 
alway declare what ought to follow upon the 
general Rules of the Law of man, and ſhall 
reſtrain them if they be any thing contrary unto 
it. 
And here it is to be underſfced that, after 
ſome men, the Law whereby all things were in 
common was never of the Law of Reaſon, but 
onely in the time of extreme neceſſity. Foz they 
ſap that the Law of Reaſon may not be changed; 
but they ſay it is evident that the Law where=z 
by all things ſhould be in common is changed : 
wherefoze they conclude, that was never the 


Law of Reaſon, | 


CHAP. 
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CHAP. II. 
q Of the Law if God. 


E Law of God is a certatn Law given 

by Rebe lat ton to a Reaſonable crratute, 
Sewing him the will of God, willing that 
ter atures reaſonable be bound ta doe a thing, 
3: net to do it, foz obtaining of the Felicity 
eternal. And it is ſaid, tor the obtzining of the 
Felieny eternal, toexclude the Laws ſhewed by 
tebelatton of God fo; the Political rule of the 
people, the which be called dic als Foz a 
AL aw is not p:operly called the Law of God 
becauſe it was ſhewed by revelation of God, 
but alſo bet aule it directed a man by the neareſt 
way to the Feljctty eternal, ag ben the Laws 
of the Old Tet iment, that been called M = 
vels, and the Laws of the Evangaliſts, the 
wich were ſh-wed in much mote excellent 
manner then the Law cf the Old Teſtament 
was: fo2 that was ſhewed by the mediatton of 
an Tngel; but the Law of the Evanageliſts 
pas ſhewed by the mediatton of our Lord J-ſn 
Chein, God and Man And the Law of God 
ig alwoy rtghtrous and juſt, for it is made and 
given af er the will of God, And therefo:e all 
acts and deeds of mas be called righteous and 
just, when they be done accozding ro the Law 
of. God, and be confomabletott. Allo ſome= 
time n Law made by men is celled the Law 
of S. J. Twen a Li tahceth his pꝛinci⸗ 
pat ground upon the Lam of Hod, and tg 
made foz the declagation oz coniervation of the 
Faith, 


E 
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Faith, and to put away Deteſſes, es divers 
Laws Canon, and allo divers Laws made 
by the common people, ſometime dee; the 
which therefo:e are rather to be called the Law 
of God, then the Law of Man, Pet nrverthe= 
teſs all the Laws Canon be not the Laws of 
God: ta many of them be made onely fo: the 
polttical rule and conſervation of the people. 
whereupon j.h1 Gerlon in the ETreatife of rhe 
Spir-tuil lite of the Sen, the ſecond Aton, 
and the third Co:ollary, ſaith thus; Ali the 
Canons of Biſhops no; their Decrees be not 
the Law of God: fo: many of chem be made on⸗ 
ly fo: the political conſer vation of the prople. 
And it ony mein will Cop, Be not all the 
goods of the Church Spiritual, fo: they be⸗ 
long unto the Spiritualty, and lead to the 
Spiritualty ? we anlwer, That in the whole 
political conſcrvatton of the preple there be 
ſome ſpecially de puted and dedicated to the (er= 
vice of God, the which moſt ſpecially ( cg by 
an exceltencte) are called Spirimusl men, og 
Religious men are. Ind other, though they 
walk tn the way of God. yet nevertheleſs, de⸗ 
cauſe their Office 18 moſt ſpectaliy to be octu⸗ 
pied about ſuch things as pertain to the Com = 
monwealth and to the good oder of the prople, 
they be therefoze called S:cular men oz Lyy-men, 
Neverthelcls the goods of the firſt map no 
moꝛe be called Spirit then the Gods sf the 
other, fo: they be thing mere tempozal, and 
kee ping the body, as they do in the other. Ind 
by like realon. Laws mide foz the political t 
order of the Church he called many times 
— on the 4, 1109 of God; nevertheleſs 

iT 
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it is but unpꝛoper ix: and other be called Cz 
vil, oz the Laws of Man. And in this point 
many be oft=timnes deceived, and alſo decetve o⸗ 
ther, the which judge the thtngs to be Cpirituesl, 
the which all men know be things tempczal and 
carnal. Theſe be the words of John G:rion in 
the place alle dged befoze. Fatthermoze befite 
the Law of Reaſon and the Law cf Man, it 
was necefſary to have the Law of God, foz four 
zeaſons. 

The fir, becauſe man is oʒdained to the end 
Of the eternal Felicity, tye which excedeth the 
piopoztion and faculty of man's power. 
hexe foze it was neceſſaty that beſide the Law 
of Reaſon and the Law of Man, he ſhould be 
directed to his end by a Law ot God. 
Secondir, fozaſmuch as foz the uncertainty 
_ of man's judgement, ſpecially of things pe= 
culiar and ſel dome falling, tt happened oft= 
times to follow divers judgements of divers 
men, and diverſities of Laws; therefo:e , to 
the intent that a man without any doubt may 
know what he ſhould doe, and what He ſhould 
not doe, it was neceſſary that he ſhould be 
directed in all His Deeds by a Law Heavenly 
given by God, the which is ſo apparent, that 
2 man map ſwerbe from it, as is the Law of 

od. 

Thirdly, man may onely make a Law of 
ſuch things ag he may judge upon, and the 
judgement of man may not be of inward things, 
but ane ly of outward things; and nevrrtheleſs 
it belongeth to perfection that a man be well 
oꝛdered in both, that is ro ſay, as well inward 
ag outward. - Therefeze it wag neccf{ary to 

have 
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Have the Law of God, the which ſhould ozder 
a max as welt of inward things as of outward 
things. 


Che fourth is, becauſe, as Saint Auguſtine 


fcith in the firſt Book of Free Arbitrement, the 
Law of man may not puntſh all offences: fox 
if ail offences ſhould be puniſhed, the Common= 
wealth ſhould be hurt. ag is of Contracts : fox 
it cannot be avotded, but that as long es Ton= 
zsracs be ſuffered, many offences ſhall follow 
there by, and pet they be ſuffered foz the Toms 
mon wealth, And therefoze that no evil ſhould 
be unpuniſhed, it waß neceCary to have the 
— of God that ſhould leave no til unpu⸗ 
niſhed, 


C H A p. IV. 
J Of the Law of Mu. 


e Law of Man ( the which ſometime is 
called the L pclicive ) 18 dertved by Rea= 
fon, ag a thing which is neceſſary, and pꝛo⸗ 
bably following of the Law of Reaſon, and of 
the Law of God. Ind that is called probable, in 
that it appeareth to many, and eſpecially ts 
wile men, to be true. And therefo:e in every 
Law poſſtive well made is ſomewhat of the 
Law of Reaſon, and of the Law of Cod: 
and to diſcern the Law of God and the Law 
of Reaſon from the Law poſtrive, is very hard, 
And though it be hard, yet it is much neceſſary 
in cyery mozal Doctrine, and in alt Laws 
made foz the Commonwealth, And that the 
Raw of man be juſt andrightwife, two * 
4 
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de necefCary , that is to y, wiſedome and 
Fathozty. wiſcdome, that he may judge after 
Beaſan what ts to de bone fo; the Communal= 
te, and what is expedient fo: a peaceable £on-= 
vet lation and necef{ary ſuſtentation of them. 
Fathozrrie, that he have Authozitie to make 
Laws. Fo: rhe amis derived cf Livarc, that 
is to (ap, to bind. Vut the Sentence of a wile 
man doth not binde the Communaltie, ik he 
Have no Rule over them Alo to every good 
Azw be requized theſe 4D2operties ; that .s to 
ſap. that it de houcrf, rightwiſe, poſſible in tc 
ſelk, and after the Cuftome of the Countrey, 
convenient fo: the place and time, neceſſary, 
D:ofttabir, and alto mau feſt, that it be not cap⸗ 
tious by any dark (entences ne mixt with any 
p:tbate wealth, bat ati made fo: rhe common 
wealth. In? after St inc Bridget, in the 4. Book, 
tn the hundzed twenty nine Chapter, Every 
good Law is ozdamed to the health of the 
Soul, and to the fu! filling of the Laws of God, 
and to induce the people to ſlie evil deſires, and 
to dot good wozks. BMllo the Cardinal of Cam- 
brey wiiteth , what ſae ver is righteous in the 
Raw of Man, is r.ghteous in the Law of God, 
Foz every Man's Law muſt be conſonant to 
the Law of God. nd therefo:ze the Laws 
of Princes, the Commandments of Pꝛelates, 
the Sratutes of Communalties,ne pet the Oꝛ⸗ 
dinance of the Church ts not righteous noꝛ ob= 
* but it be conlonnant to the Law of 

od. 

And of ſuch a Law of Man that is conſo⸗ 
nant to the Law of God, it appeareth who 
Hath right to Lands and Goods, and who - : 

97 


CHAPTERIV. 13 

Foꝛ whatſoever a man hath by ſuch Laws et 
Man, he hath rightcouſly; and whatſoever 
he hath againſt (uch Laws, is unrighicoufly 
had. | 
Fo: Laws of Man not contrary to the Law 
of God, ns: tothe Law of Reaſon, muſt be ob= 
ſerved in the Law of the Soul: and he that de⸗ 
ſpileth them, delpiſeth God, and reſiſteth God. 
And furthermoze, £9 Gritian faith, brcauie e= 
vil men fear to offeud koz fear of pain; therr= 
toze it was neceſſary that divers patng ſhould 
be ozdained foz divers Offences, a Phylictans 
oꝛdatned divers remedies fo: (everal Diſeaſes. 
And ſuch pains be ozdained by the makers of 
Laws, after the neceſſity of the time, and after 
the diſpoſition of the people. And though char 
Lab that ozdained ſuch pains hath thereby a 
confozmity to the Law of God, (fez the LawoF 
God commandeth that the people ſhall take a⸗ 
way evil from among( themlelves; ) yet they be= 


Along not ſo much to che Law of God, but that 


other pains(ſcanding the firſt Principles) might 
be ozdained and appointed therefoze. That t& 
the Law that is called moſt properly tte Law 
pofitive, and the Law of Man, 

And the Philolopher ſaid in the third Book 
of his Echicks, that the intent of a Maker of x Law 
is to make the people good; and to bring chem te 
Verrve, Ind although J have lome what tn 
general ſhewed thee whereupon the Law of 
Eng and iS grounded, ( fo: of neceſſity it muſt 
be grounted of the ſaidLatrg, that is to ſay, 
of the Laweternal, of the Law of Reaſon, and 
of the Law of God:) nevertheleſs J pray thx 
Gew me moze {pecially whercupon it 13 ground= 

cd, 
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14 DIALOGUE I. 
ed, as thou thinkeft, as thou be foze haſt pꝛomi⸗ 
ſed to do. | 

Stud. J will with good will doe therein that 
lieth in me, fo: thou haſt ſhewed me a right 
plain and graight way theceto. Therefo:e thou 
ſhalt undertand, that the Law of England 48 
grounded upon x pztucipal Gzounds. Firft, 
it is grounded on the Law of Reaſon, Second⸗ 
Ir, on the Law cf Cd. Thirdly, on divers ge 
neral Cuſtomes cf the Realm. Fourthly, on di⸗ 
vers Principles that be called Maximes. Fifthly, 
on divers particuiz4 Cuſtomes. Dixthly,on divers 
Statutes made in Parliaments by the King, and 
by the Common Counſel of the Realm, Of 
which G2ounds J ſhall ſpeak by ozder as thep 
- rehearſed befoze. Ind firſt of the Law of Rea: 
on. 


C HAP. v. 
Of che firſt Ground of the Law of England. 


He firſt G:0und of the Law of England is 

the Law of Reaſon, whereof thou haſt treat= 
ed befo:e in the 2. Chap. the which is kept in 
this Realm, as it is in all other Realms, and 
as of neceſſity it muſt nds be, (as thou haſt ſaid 
de foze.) 

Doct. But J would know what is called 
the Liw of Nature after the Laws of Eng- 
lang. 

Stud. It is not uſed among them that be 
learned in the Laws of Ergland, to reaſon what 
thing is commanded oz pꝛohlbited by ths Law 


of Nature, and what not, dut all the „ 
n 
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petty 2 fo that every _ map know his own; 
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ing in that behalf is under this manner, Ys 
when any thing is grounded upon the Kaw of 
Nature,they ſay, that Reaſon will that ſuch a 
thing be done; and if it be prohibited by the 
Law of Nature; they ſay it is agaznſt Reaſon, 
oꝛ that Reaſon will not ſuffer that to be done. 

D:&, Then J p2ay thee ſhew me what they 
that be learned in the Laws of the Realm hold 
to be commanded oz pzohibited by the Law of 
Nature, under ſuch terms and after ſuch man⸗ 
ner as is uſtd among them that be learned in 
the ſatd Laws. 

Stud. There be put by them that be learned in 
the Laws of England two degrees of the Law 
of Reaſon, that is to ſay, the Law of Reaſon 
primary, and the Law of Reaſon ſecundaty. By 
the Law of Reaſon primary be pꝛohihited in the 
Laws of England Murder, (that is, the death of 
him that is innocent) Per jurte, Decett, Bieak⸗ 
ing ot the Peace, and many other like. And by 
the ſame Lat alſo it is lawful foz a man to 


defend himſelf againſt an unjuſt Power, ſo he 


heep due kircumſtance. Ind allo, it any P20= 
miſe be made by man as to the body, it is by 


the Law of Reaſon void in the Laws of Eng- 


land. The other is called the Law of ſecundarie 
Reaſon , the which is divided into two 
Wranches, that is ro ſay, into a Law of ſe⸗ 
cundary Reaſon general, and into a Law of ſe= 
cundary Reaſon parciculzr, The Law of a ſe= 
cundary Reaſon general is grounded and de= 


'rived of the general Law oz general Cuſtome 
of P2operty, whereby Goods moveable and 


unmoveable be bzought into a certain P20= 


thing 
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thing. Ind by this bzanch be p2ohibited in the 
Laws of Eogland Diſſeiſing, Treſpaſs in 
Lands and Goods, Reſculs, Theft, unlaw- 
ful withholding of enother man's Goods, and 
ſuch other. Ind by the ſame Law it is a 
G ꝛound in the Law of England, that Satigfa- 
dion muſt be made foz a Treſpaſs, and that 
Reſtttutton muſt be m ide of ſuch Goods as 
one man hath that betong to another man, the 
Debts muſt be patd, Tove nants fulfilled,and 
ſuch other. Ind becaule diſſeifins, Treſpaſs 
in Lands and Goods, Theft, and other, had 
not bon known, if the Law of Pzopertie Had 
not been 0zvained ; thrrefoze all things that be 
derived by Reaſon out of the laid Law of P20- 
pertie be called rhe Law of Reaton ſe cu naaty gene- 
col, fo: the Law of Pꝛoperte is generally kept 
in all Countrics. | 

The Law of Reaſon ſccundary particular is the 
L aw that ts derived of divers Cuſtoms general 
aud particular, and of divers Maximes and 
Statutes 02datned in this Realm. And it is 
Called the Law of Reaſon ſecundaty particular, be= 
cauſe the Reaſon in that Caſe is derived of 
ſuch a Law that is anely holden foz law in this 
Kealm, and in none other Realm. 

Doct. I pꝛay thee ſhew me ſome ſpecial Caſe 
of ſuch a Law of Reaſon ſecundary particular 
foz an example. 

Stud. There is a Law in England, which 46 
Law of Cuſtome, that if a man take a Di⸗ 
ftre(s lawfully, that he ſhall put it in Pound 
overt,there to remain till he be ſatisfied of that 
he diſtratned foz. Ind then thereupon map br 
asked this Queſtion, that if the Beaſts die in 

Pound 
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Pound foz Lack of meat , at whole pertil die 
they 2 whether die they at the periil of him 
that diftratncd, oz of him that oweth the 
Beaſts ? 

Dot. It the Law be as thou ſayelt, and that 
a mon foz a juſt cauſe taketh a Diſtreſs, and 
putteth it in the Pound overt, and no Law 
compelleth him that diſtraineth to give them 
meat , then it ſ&meth of reaſon, that if the 
Diſtreſs die in Pound fo? lack of meat, that it 
died at the peril of him that oweth the Beaſts, 
and not of him that ditrotned ; fo: in him that 
dtftratned there can be «\ſtgned no default, but 
in the other may be eſſtgned a default be= 
cauſe the Rent wes unpatd. 

Stud. Thou heſt given a true judgement, and 
who hath taught the to doe ſo, but Reaſon 
derived of the ſatd general Cuſtome ? Ind the 
Law is ſo full of ſuch ſecondary reaſons dert= 
ved out of the general Cuſtomes and Maximes 
of the Realm, that ſome men have affirmed 
that all the Law of the Realm ts the Law of 
Reaſon. But that cannot be proved, as me 
ſoemeth, ag J have partly ſhewed befoze, and 
mo:e fully will ſhew after. Ind it is not much 
uſed in the Laws of Englaid, to reaſon what 
Law 1s grounded upon the Law of the fick 
Reaſon primarit, oz on the Law of Reaſon ſe« 
cundary, koz they be moſt commonly openly 
known of themſelves ; but foz the knowledge 
of the Law of Reaſon ſecundarp is greater dik⸗ 
ficulty, and there foze therein dependeth much 
the manner and fozm of Arguments in the 
Laws of England. 

And it is to be noted, that all thc deriving 

B 2 of 
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of Re in the Law of England pꝛocc deth of 
the irſt45:inciples of the Law, oz of ſomething 
that is deriveb of them: and rherefoze no men 
map right. wiſcly judge, ne groundly reaſon in 
the Laws of Engen, if he be ignozant in the 
firſt Pztnciyles. Alſo all Birds, Fowls, wild 
25calts of Fozreſt and warren, and luch other, 
be excepted by the Laws of England out of the 
f:td general Law and Tuſtome of P2operty, 
Foz by the Laws of the Realm no P2:operty 
map be of them in any perſon, unleſs they be 
tame. Nevertheleſs the Eggs of Hauks, He⸗ 
tons, 0: ſuch other as build in the G201und of 
any perſori, be adjudged by the (aid Laus to 
belong to him that oweth the Hound. 


C HAP. VI. 
Of the ſecond Ground of the Law of England. 


E ſecond Gꝛound of the Law of Enp= 
r land is the Law of God: and thezekoze foz 
puniſchment ok them that offend againſt the 
Law of God, tt is enquired in many Courts in 
this Realm, if any hold any Opinion ſecretly 

o2 in any other manner againſt the true Catho- 
tick Faith; and alſo it any general Cuſtome 

were Directly againſt the Law of God, oz if 
any Statute were made directly againſt it: 
as if it were oz dained that noalms ſhould be gt- 
ven fo: no neceſſtty, the Cuſtome and Statute 
were void, Nevertheleſs the Statute made 

in the 34. year of King Edward 3. whereby tt 
tis 02dajned that no man under pain of Jmpti-= 
— Conment ſhall give any Alms to any valiant 
Beggers that may well tabour, that they war 
Io | - 
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ſo be compelled to labour foz thetr living, is a 
good Statute, foz it obſerveth che {nicnt of the 
Law of God. Ind alfo by authozitr ok this 
Law there ig a Gzeund in the Laws of Erng= 
lend, that he that is Ac-uricd ſhall maintain no 
Acton in the King's Court, except it be in ve= 
ry few caſes ; fo that the lame Excomminde a= 
tion be certified befoze the King's Juſtices in. 
ſach manner as the Law of the Recim hath. 
appointed. Ind by the authority allo of this. 
G2:04ad the Law of Ergl:rd admit:cth the 
Spizitual Jurigdicton of Di mes and Otterings, 
# of all other things that of right belong unto 
it; and tecetveth allo ail Laws of the Church 
ducly made, and that excad not the powder of 
them that made them. Jnſomich that in many 
caſes it behoverh the King's Juſtices to judge 
after the Laws of the Church. f 
Doct. How may that be, that the Kings Ju⸗ 
ſtices ſhould judge in the King's Courts aftcer. 
the Law of the Church ? foz it iccmerch that the 
Church ſhould rather give judgment in ſuch 
things as it may make Laws of, then the. 
King's Juſtices. | 
Stud. That may be done in many caſes, 
whereof J ſhall foz an example put this caſe : 
It awrit of Right of Ward be bꝛought of the bo⸗ 
dy „ #c. and the Tenant conkefling the Tenure, 
and the Nonage of the Inkant, faith, that the 
Jnfant was married in his Anceſtour detes, 
dc. whereupon 12 men be worn, which give 
this UMerdic, that the Infant was married in 
the like of his Inceſtours, and that the woman 
in the Life of his Anceſtor ſued a Divorce, 
whereupon Sentence wis given that they 
| B 3 ſhontt 
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Gould be divozced, and that the Hetr appealed, 
which hangeth yet undiſcuſſed, pꝛaping the aid 
of the Juſtice to know whether the Jnfant in 
this caſe ſhall be ſaid married oz no: in this 
caſe, if the Law of the Church be that the ſatd 
Sentence of Divoꝛce ſtandeth in his ſttength 
and virtue unttl it be adnulled upon the ſaid 
Appeal, that the Inkant at the death of his 
Anceſtour was unmarried, becauſe the firſt 
Marriage was adnulled by that Divozce, and 
it the Law of the Church be, that the Sen⸗ 
tence of the Divoꝛce candeth not in cet till 
it be affirmed npon the ſaid Appeal; then is 
the Inkant pet married, ſo that the value of his 
Marriage cannot belong unto the Lozd : and 
thercfoze in this cale Judgement conditional 
fall be given, ac. Ind in like wiſe the King's 
Juſtices in many other caſes ſhall judge after 
the Law of the Church, like ag the Spiritual 
Judgts muſt in many caſes fozm their Judge= 
inent after the King's Laws. 

DoR. How may that be, that the Spiritual 
Judges ſhould judge after the King's Laws? 
A p2ay the? ſhew me ſome certain Caſe thercof. 

Stud, Though tt be ſomewhat a digreſſion 
from our firf purpoſe, yet J will not withlay 
thy deſire, but will with good will put ther a 
Caſe oz two ther cot, that thou mapeſt the bet⸗ 
tet percetve what Y mean. If A and 6 habe 
Goods jopntlp, and A by his laſt will be⸗ 
que ath his poꝛtion therein to C, and makcth 
the ſaid R his Executoz, and dieth, and C agh- 
eth the Executton of this will in the Spuitu⸗ 
al Court: in this caſe the Judges there be 
hound to judge thattwillio be void, becauſe it is 

vold 
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| votd by tle Laws of this Realm. And likes 
wile ik a man be outlawed, and after by his | 
| willi bequeath certain Goods to john ar Sule, 
th and make his Executo:s, and die, the King 
| ſeiſeth his Goods, and after giveth them again 
to the E xecutoꝛs, aud after J. ac Stile ſueth a 
Citation out of the Spiritual Court againft 
the Executoꝛs, to have Execution of the wilt: 
in this caſe the Judges of the SpiritualCourt 
muſt judge the will to be void, as the Law of 
the Realm is that ir ts; aud pet there is no 
ſuch Law of Fozfeiture of Goods by Outlaw⸗ 
ry in the Spiritual Law, 


CH AP. VII. 


Of che third Ground of the Law of Eagland. 


E third Gzound of the Law of England 
ſtandeth upon divers general Cutlomes of 

old time uſed thzough all the Realm, which 
have bern accepted and app2oved by our So⸗ 
vereign Lozd the King and his Piogenttozs, 
and all his Subjects, And becauſe the ſatd 
| Cuſtomes be neither againſt the Law of God 
no: the Law of Reaſon, and have ben alway 

taken to be good and neceſſary foz the com= 
mon wealth of all the Realm; therefoze they 
have obtatned the ſtrength of the Law, inſo⸗ 
i much that he that doth againſt chem doth a= 
gainf Juſtice : and thoſe be the Cuſtoms that 

| properly be called the Common Law, Ind tt 
hall alwap be determined by the Juſtices whe 
ther there be any ſuch general Tuſtome oz not, 
and not by 12 men. And of there general 
B 4 Cusn. 
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Cuſtoms, end of certain Pꝛinciples that be 
called Maximes,which al ſo take eftc& by the old 
Cuſtome of the Realm, (as ſhall appear in the 
Chapter next following) dependeth moſt part 
of the Law of this Realm. And therefoze our 
Sovereign Lozd the King at his Coꝛonation, 
among other things, taketh a ſolemn Oath, 
that he ſhall cauſe all the Cuftoms of his 
Realm faithfully to be obſerved, 

Dect FJ p2ay the (ſhew me ſome of theſe ge⸗ 
neral Cuftomes. 

Stud. Iwill with good will: and firſt J ſhall 
ſhew the how the Cuſtome of the Kealm is the 
very ground of divers Courts inthe Realm, 
that ts to ſay, of the Chancery, of the K. Bench, 
of the Common-pleas, ond the Exchequer , the 
which be Courts of Mecozd. becauſe none 
map (it as Judges in theſe Courts but by the 
King's Letters patents. Ind theſe Courts 
have divers Juthozities. whereof it 19 not to 
treat at this time. Other Tourts there be 
alſo onely grounded by the Cuſtome ok the 
Realm, that be of much leſs Juthozity than 
the Courts befoze rehearſed. As tn every 
Shire within the Realm there is a Court 
that is called the Countic, and another that 
is called the Sheriff's Torne ; and in every Ma- 
no: is a Court that is called a Court- Baron, and 
to every Fatr and Market is incident a Court 
that is called a Court of Pipowders. And though 
in ſome Statutes is made mention ſometime 
of the ſatd Courts; pet nevertheleſs of the 
firſt Inſtitutton of the ſatd Courts, and that 
. fuch Courts ſhould be, there is no Statute noz 
Law witten in the Laws of Eogland, Ind ſo 


all 
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ali the ground & beginning of the ſaid Courts 
depend upon the Cuſtome of the Realm ; the 
which Cuſome is of fo high anthozity, that the 
ſatd Touris ne their Puthozities map not be 
altcred, ne their Names changed , withour 
Parliament. 

Ai ſo by the old Cuſtotne of the Realm no 
man ſhall be tahen, impziſoned, diſteiſed, noz o= 
therwiſe deſtroped, but he be put to anſwer by 
the Law of the Land: and this Cudome is 
confirmed by the Stat. of Magna charra, cap. 26. 

Aiſo by the old Cuſtome of the Realm all 
men great ond (mall ſhall doe and receive Ju⸗ 
ſtice inthe Ring' g Courts: and this Cuſtome 
is confirmed by the Statute of Mir:b, cap. 1. 

_ Filo by the old Caſtome of the Realm the 
eldeſt Son is onely Heir to his Ynceſtoz ; and 
it there be no Sons, but Daughters, then all 
the Daughters ſhill be Heirs. Ind ſo it is of 
Siſters and other Kinſwomen. And if there 
be neither Hon, Daughter. Bꝛother, noz Si-= 
er ; then ſhall the Inheritance deſcend to the 
next Kinſman oz Kinſwoman of the whole 
blood to him that had the Inheritance, of how 
many degrees ſoever they be from him. And if 
there be no Heir general no: ſpect-!, then the 
Land ſhall cſchcat to the Lozdof whom the 
Land is holden, 

Aſo by the old Cuſlome of the Realm 
Lands ſhall never aſcend oz deſcend from the 
Son to the Father 0z Mother,noz to any other 
Anceſtoz on the right line, but it ſhall rather 
cſcheat to the Loꝛd of the Fee. 

Alſo tf any YFlien have a Son that is an = 
lien, and after is made Dent zen, and hath an 


other 
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other Son, and after purchaſcth Lands, and 
'Dieth ; the youngeſt Son ſhall inherit as Heir, 
and not the eldeſt. 

Alſo ik there be th:ee Bꝛethzen, and the mid⸗ 
deft Bzother purchaſe Lands, and dieth with⸗ 
out Heir of his Body ; the eldeſt Bꝛother ſhall 
inherit ag Heir to him, and not the younger 
Biother. 

And if Land in Fat umple deſcend to a man 
by the part of his Father, and he dieth with⸗ 
out Heir of his body; then the Inherttance 
hall deſcend to the next Beit of the part of his 
Father. And if there be no ſuch Hetr of the 
part of his Father, then if the Father pur⸗ 
chaſeth the Landg, it ſhall go to the next Heir 
of the Father's Mother, and not to the next 
Beit ot the Son's Mother, but it ſhall rather 
eſcheat to the Lozd of the Fe, But it a man 
purchaſe Lands to him and to hus hetrg, and 
die without Heir of His body, cg 1s ſatd befozt; 
then the Land ſhall defrend to the next Heir 
of the part of his Father, if there be any, and 
ef not, then to the next Yetr of the part of his 
Mother. | 

Alſo it the Son purchaleth Lands in fer, 
and dieth without Heir of his bodie; the Land 
Hail deſcend to his Uncle, and ſhall not aſcend 
to his Father:But ik the Father have a Son, 
though it be many years after the death of the 
elder Bzother, yet that Don ſhall put out his 
Uncie. and ſhall enjoy the Land as Heir to the 


* 
. 


_ elder Bꝛother fo: ever. 


Al ſo by the Cuſtome of the Realm the Child 
that is bozn befoze Eſpouſals is Baſtard, and 


all not Inherit, 
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Xiſo the Cuſtome of the Keaim ts, that no 
anner of goods no: Chattels, real noz per= 
ſonal, hall ever go to the Heir, but to the Ex⸗ 
rcutozs, oz to the O:ditnary , oz Admintſtra⸗ 
1028S, 

AJ iſo the Busband {hall have all the Chat= 
tels perſonals that his wife had at the time of 
the Eſpouſals 02 after, and alſo Thattels real, 
if he overlive his wife: But if he lell oz gtve . 
away the Chatteis reals and die, dy that Dale 

oꝛ Gift the Intereſt of the wike is determined, 
oz els they ſhall remain to the wife, if ſhe 
overiive her Bus band. Hilo the Hug9band ſhall 
have all the Jnherttance of his wife, whereof 
he was leiled in ded in the right of his wife 
during the Eſpouſals in fœ, oz in foe=tail gene= 
ral, foz term of life, if he have any Childe by 
her, to hold as Tenant by the curteſle of Eng- 
Ind; and the Wife ſhell have the third part of 
the Jnheritance of her Bus band, whercof he 
was leiſed in deed oz in law after the Eſpou= 
ſalg, ac. But in that caſe the wife at the death 
of her Hugs band muſt be of the age of nine years 
oz above, oz elle ſhe ſhall have no Dowry. 

Dect. What if the Hus band at his death be 
within the age of nine years ? 

Stud. J ſuppoſe ſhe ſhall vet have her Dower. 
Alſo the old Law and Cuſtome of the Realm 
ts, that after the death of every Tenant that. 
holdeth his Land by Knight's ſervice, the 
L 02d ſhall have the ward andMarrtage of the 
Heir till the Heir come to the age of zu years; 
E if the Heir in that caſe be of full age ut the 
de ath of his Anceſtoz, then he ſhall pay to his 
Lozd his Relief, wuchs the Common Law 
was 
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was not certain, but by the Stat. of Mig. cha. 
it is put in certain; that is to ſay, foz every 
whole Knight's fœ to pay C.s. and fo: a whole 
Baronte to pay C. marks fo: Beliet, and foz a 
whole Earl dom to pay C. l. and after that rate, 
And if the Heir of ſuch a Tenant be a wo⸗ 
man, and ſhe at the death of her Þaceſo; be 
within the age of 14 years, then by the Tom⸗ 
mon Law ſhe ſhould have been in ward oncly 
tili 14. pears, but by the Stat. of W. . tn 
ſuch caſe ſhe ſhall be in ward till 16 years. 
And ik at the death of her Inceſtoz ſhe be of 
the age of 14 pears oz above, ſhe ſhall be out of 
ward, though the Land be holden of the King; 
—_ ſhe ſhall pay Relief as an Heir-male 
b 
Alſo of Lands hol den in Socage,tf the In⸗ 
ceſto2 die, his Heir being within the age of 14 
ye ars, the next friend of the Heir, to whom the 
Inheritance may not delcend, ſhall Have the 
ward of his Body and Lands till he ſhall come 
to the age of 14 years, and then he may enter. 
And when the Heir cometh to the age of 21 
yeers,then the Gardian ſhall yteld him an AJc⸗ 
compt fox the Pꝛolits thereof by him recei- 
ved 


Al ſo ſuch an Heir tn Socage fo: his Relicf 
Malt double Hts Rent to the Lozd the year fol- 
lowtng the death of his Pnceſtor : As if his 
Ance ſtoz held by 12 d. Rent, the Heir in the 
pear followtng ſhatl pay the 12 d,foz his Rent, 
end other 12 d. foʒ his Relief; and the Reltcf 
he muſt pay, though he be within age at che 
de-th of hig ꝗnceſtoz. 

Alſo there is an old Law and — 
this 
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this Realm, that a Fre⸗hold by way of Fe⸗ 
offment, Gift oz Leaſe, paffeth not without 
Liverte of ſeiſin be made upon the Land accoz= 
ding, though a Dxdof Feoffment be thereof 
made and deltvered: But by way of Surren- 
der, Partition, and Eſchaz.ge,a Fre hold maę 
pals without Liverie, 

Ailoif a man make a will of Land where= 
of he his ſeiſed in his Demeſne as of Fe, that 
will is void: but if it had ftood in Feotfees 
hands, it had ben good. and alſo in London 
ſuch a will is good by the Cuſtome of the Ci⸗ 
ty, if it be enrolled, 

Fiſo a Leaſe foz term of prats is but a 
Chattel by the Law, and therefoze it may paſs 
without any Liverte of ſeiſin : but otherwtſe 
it is of a State foz term of life, fox that it is 
a Fre- hold in the Law, and therefoze Liverie 


' muſt be made, oz elſe the Fre hold paſſeth 


not. | 

Alſo by the old Cuftome of the Realm a 
man may diſtrain foz Rent-ſervice of com⸗ 
mon right; and alſo foꝛ a Rent reſerved upon 


n Gift in tail, a Leaſe koz term of life, of 


years, and at will: and in ſuch caſe the Lozd 
may diſtrain the Beaſts of Tenants es ſoon as 
they come upon the G ound; but the Beaſts of 
Strangers that come in but by manner of an 
Elcape he may not diftratn,tiil they have been 
levant and couchant upon the ground. But 
foꝛ Debt upon an Obligation, noꝛ upon a Con⸗ 
tract, noꝛz foꝛ Account, ne yet foꝛ Irrerages of 
Jccount, noz foz no manuer of Treſpals, Re⸗ 
parutions, ncz ſuch other, no men mar di⸗ 


drain. 
And 
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And by the old Cuſtom of the Realm all 
Iſſues that ſhall be joyned between party and 
party in any Court of Recozd within the 
Realm, except a few whereof it needeth not 
to treat at this time, muſt be tryed by 12 kre 
and {awful men of the Uiſne, that be not of 
affinity to none of the parties : and in other 
Courts that be not of Recozd, as in the Coun⸗ 
ty, Conrt-baron, Hundzed,and ſuch other like, 
they ſhall be tryed by the Oath of the parties, 
and not otherwiſe, unleſs the parties aſſent 
that it ſhall be tryed by the Homage. And it 
is to be Noted, that Lozds, Barons and all 
Beers of the Realm be excep*ed out of ſuch 


Eryalls, if they will; but if they will wil kul⸗ 
1p be ſwo:n therein, ſome ſay it is no errour : 


and ther may, if they will, have a w2it out of 


the Chancery directed to the Sheriff, comman= 


ding him that he ſhall not impannel them upon 
no Enqueſt. 


And of tyis that is ſaid befoze it appeareth, 
that the Cuſtomes atfoꝛe ſatd, oz other like un⸗ 


to them, whereof de very many in the Laws of 


England, cannot be pꝛoved to have the trength 
of Law onely by Reaſon. Foz how may tt be 
pꝛoved by Reaſon that the Eldeſt Don ſhall 
one ly Inherit his Father, and the younger to 
have no part; 0: that the Hug band ſhall. have 
the whole Land fo: term of his life as Tenant 
by the curteſſe, in ſuch manner as befoze ap⸗ 
peareth,and that the Wife ſhall have onely the 
third part in the name of the Power; and that 
the Hus band ſhall have all the Goods of his 
wike as his own, and that if he die Itving the 
Wike, that his Executo:s ſhall have theGoods, 

and 
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and not the wife? All theſe and ſuch other 
cannot be proved only by Reaſon, that it 
ſhould be ſo, and no otherwiſe, although they 
be reaſonable;and that, with the Cuſtom theve= 
in uſed, ſufficeth in the Law, and a Dtatute 
made agatnſt ſuch general Cuſtoms ought to be 
obſerved, becauſe they be not mecrip the Law 
of Reaſon. 

Alſo the Law of Pꝛoperty is not the Law of 
Reaſon, but the Law of Cuſtome, howbeit thet 
it is kept, and is alſo moſt neccſſary to be kept, 
in all Realms, and among all People; and ſo 
it may be numbꝛed among the general Cuſtoms 


of the Realm. And it is to underſtand that 


there is no Statute that treateth of the be= 
ginning of the (aid Cuſtoms, ne why they ſhould 
be holden foz Law; and therefoze after them 
that be {carned in the Laws of the Bealm the 
old Cuſtome of the Realm ts the onely and ſuf= 
fictent aut hozity to them in that behalf, Ind 
] pzay thee ſhew me what Doctoꝛs hold there⸗ 
in that is to ſay. whether a Tuſtome onely be a 
ſuffictent authoztty of any Law, 

Dot. Doctoꝛs hold that a Law grounded up⸗ 
on a Cuſtomer is the moſt ſureft Law: but this 
thou muſt always underſtand tyerewtth, that 
ſuch a Cuſtome is neither contrary to the Law 
of Reaſon, noz the Law of GOD. And now 
] p2ay thee ſhew me ſomewhar of the Maximes 
of the Laws of England, whereof thou hat 
made mention befoze in the 4. Chapter. 

Stud. J will with good wal. 
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CHAP. vII. 
Of che fourth Ground of the Liw ef Englaid. 


E fourth Gzound of the Law of England 
ſtandeth in divers P2zinciples cbat be cal - 
led in the Law Maxime, the which have ben 
always taken fo: Li win this Realm, ſo that 
it io not lawfiil foz any that is learned to deny 
them: foz every one of thole Maximces 19 
"ſufficient authozity to Himlcif, And whichts 
a Maxime, and which not, ſhall a!way be de- 
termined by the Judges, and not by iz men. 
And it needeth not to aſſign any reaſon why 
thc? were firſt received fo: Maximes foz it ſut᷑⸗ 
ficeth that they be not againgt the Law of 
Reaſon, no: the Raw of God, and that they 
Have alwap been taken foz a Law. And ſuch 
Maximes be not oxely Holden foz Law, but 
aiſo other Caſes like unto them, and all 
things that neceſſarily follow upon the ſame 
are to be reduced to the like Law; and there= 
fo:e moit commonly there be eſligned ſome 
reaſons 02 confiderations why ſuch Maximes 
be reaſonable, to the intent that other Caſes 
like may the moze conventently be appiped to 
them. And they be of the ſame ſcrength and 
effect in the Law as Statutes be. Ind though 
the general Cuſtoms of the Reaim be the 
ſtrength and warrant of the ſatd Waximes, as 
they be of the general Cuſtoms of the Realm: 
yet becauſe the ſaid general Cuſtoms be tn a 
manner known thzough the Realm, as well 
to them that be unlearned ag learned, and may 
tightly 


f 
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{ightly be had and known, and that with litti® 
ſtudie, and the Maximes be only known in the 
King's Courts, oz among them that take great 
ſtudy in the Law of the Realm, and among few 
other perſons ; therefoze they be ſet in this 
w:tting foz ſeveral Gzounds, and he that li⸗ 
ſteth may ſo accompt them, oz, it he will, he 
may take them fo: no Gzound, after his plea= 
fure, Df which Maximes TJ ſhall hereafter 
ſhrew thee part. 

Firſt, there is a Maxime, that Eſcuage 
uncertain maketh Knight's ſervice. 

Aiſo there ts another Maxime, that Eſcu= 
age certain maketh Socage, 

Alſo, that he that Holdeth by Cafſtle-gard 
hol deth by Knights ſervice, but he holdeth not 
by Eſcuage : And that he that holdeth by 
xx 8. to the gardof a Caſtle Holdeth by So⸗ 
cage. 

Alſo there is a Maxime, that a Diſcent ta= 
keth away an Entrie, 

Yilo, that no Pieſcription in Lands ma⸗ 
keth a Bight. 

Aſo, that a Pzelcription of Rent and 
P:ofits appzender out of Land maketh &a 
Bight: 

Alſo. that the limitation of a Pꝛeſcription 
generally taken is from the time that no 
man's minde runneth to the contrary: 

Alſo that Iffigns may be made upon Lands: 
given in fee, foz term of life, oz foz term of 
years, though no mention be made of Yſſigns : 
and the ſame Law is of a Rent that is granted; 
but otherwiſe tt is of a warranty and of a Co⸗ 


venant. 
c Alſe 


32 DIAL OGUE IL. 


( Alſo that a Condition to avoid a Fre- hold 
1 cannot be pleaded without Deed; but to avatd 
1 a Sift of Thattel it may be pleaded without 
FF Deed, 

Alſo that a Releaſe oz Confirmation made 
by him that at the time of the Releaſe 0: Con= 
firmation made had no right ts void in the 
| Law, though a right come to him after ; except 
it be with tparranty, and then it ſhall bar him 
| to all right that he ſhall Have after the war⸗ 

rantte made. 
4 Alſo that a right oꝛ title of action that onely 
| | dependeth in action cannot be given no: gran⸗ 
| ted to none other but onely to the Tenant of the 
ö ground, oz to him that hath the Reverſſon oz 
; Kemainder of the ſame. 

Alto that in an action of Debt upon a Con⸗ 
tract the Defendant may wage his Law: but 
otherwiſe it is upon a Leaſe of Lands foz term 
of years, oz at will. 

Alſo if that any Exigent in caſe of Felony 
be awarded againſt a man. he Hath thereby - 
fo:thwith fozfeited his Goods to the Ring. 

Alſo if the Son be attainted in the life of the 
Father, and after he purchaſeth his Charter 
of Pardon of the King, and after the Father 
dteth : in this caſe the Land ſhall eſcheat to 
the Loꝛd of the Fe, inſomuch that though he 
Have a younger Bꝛother, yet the Land ſha!l not 
deſcend to him; fo: by the Attainder of the 
elder B:other the Blood is cozrupt, and the 
Father in Law, died without Hetr. 

Alſo if an Abbot oz Pꝛioz alien the Lands 
of his Boule, and dieth; in this caſe, though 
his Succeſſoz have right to the Lands, yet hr 

may 


— —— —_— 
— * 


= 
_ — — 
— —— — 


CHAPTER VIII. 33 


may not enter, but he muſt take his action that 

[ is appointed him by Law, 

Allo there 1s a Maxime in the Lau, that ik a 

Villain purchale Lands. and the Lozd enter, 

he ſhall enjoy the Land as his own: but if the 

Uitlin atien befoze the Lozd enter, the Alte 

| nation is good. And the ſame Law is of 
| Goods. 

s Alſo if a man ſteal Goods to the value of 

twelve penee oꝛ above, it is Felony, and he ſhall 


„ die foz it. And it it be under the value of xi) 
2 pence, then it is but Petite larceny, and he hal! 
e not die foz it, but (hail be otherwiſe puniſhed 
2 after the diſcretion of the Judges, except it be 

taken from the perſon: foz tf a man take any 
12 thing, how little ſoever it be, from a man's 
it perſon felomouſly, it is called Robbery, and he 
m call die foz it. 

Alſo he that is arraigned upon an Indite⸗ 
ny ment of Felony ſhall be admitted in favour of 
be like to chällence xxxvj Jurozs peremptozily ; 

but tf he challenge any above that num ber, the 
the Law taketh him as one that Hath refuſed the 
ter Law. becouſe he Hath refuſed thꝛier whole En 
her queſts , and there foze he ;ſhall die: but wit 
t to cauſe he may challenge as many as he hat!, 
ye caule of challenge to. And farther it is to be 
not under ſteod, that ſuch peremptozy challenge ſhal! 
the not be admitted in Appeal, becauſe it is at thi 


the Suit of the partie. 

Alſo the Land of every man is in the Lau 
ands enc loſed from other, though it lie in the open 
zugh field: and therefoze tf a man do treſpals ther. 
t hr en, the wit ſhall be, ware clau'um frcpir, 
may Jiſo the Rents, 8 of Paſture, ve 
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Turbarie, Reverſions, Remainders, noz ſuch 
other things which lie noi in manual occupa⸗ 
tion, may not be given noz granted to none o⸗ 
ther without w:ittng, 

A i ſo that he that recovereth Debt oz Dama= 
ges in the King's Courts by ſuch an acton 
wherein a Capias lay in the Pꝛoceſs, may with⸗ 
in a pear after the Recovery have a Capias ad 
latisfaciendum, to take the Body of the Deken⸗ 
dant, and to commit him to pziſon till He Have 
paid the Debt and Damages: but if there lay 
no Cap as in the firſt ad ton, then the Plaintiff 
ſhall have no Cap.as ad latisfaciendum, but muſt 
take a Piet facias 02 an Elegit within the peat, oz 
a Scire facias after the year, oz withtn the year, 
if he will. 

FAiſoif a Relcaſe oz Confirmation be made 
to him that at the time of the Releaſe made 
had nothing in tle Land, sc. the Releaſe oz 
Confirmation is void, except in certain caſes, 
ag to vouch. and certain other which need not 
here to be remembzed. 

Allo there is a Maxime in the Law of Eng= 
lind, that the King may diſſetſe no man, noz 
that no man may diſletſe the Ring, ne*pull any 
K2evertion oz Remainder out of him, 

Alſo the King's Excellency is ſo high in the 
Law, that no Frec-Hold map be givew to the 
King, ne be derived from him, but by matter 
of Recozd. 

Ailo there was ſometime a Maxime and a 
Law of England, that no man ſhould have a 
Wit of right but by ſpecial ſuit to the King, 
and foz a Fine to be made in the Chancery fo: 
15, Bur thele Maximes be * the 

tat. 
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Stat, of Magna chrta, cap, 16. where it is ſatd 
thus, Nulli negab mus, r.ul!: vendemus tectum vel 
juſtitam. And by the words Nulli negsb mus, a 
man ſhall have a wit of right of courſe in the 
Chancery without ſutng to the King foz it: and 
by the wozds Nulli vendemus, he (hail have tt 
without Fine. And lo many times the old 
Maximes of the Law be changed by Sta= 
tutes.-Fiſo though it be reaſonable that foz the 
manifold diverllttes of actions that be tn the 
Laws of England, there ſhould be diverſtttes of 
PD2ocels, ag in the real actions after ont man⸗ 
ner, and in perlonal actions after another man= 
ner: yet it cannot be p2oved meer'y by Reaſort 
that the ſame Pꝛoceſs ought to be had, # none 
other; fo: by Statute it might be altered, Ind 
ſo the ground of the ſaid Pꝛoceſs is to be re-= 
ferred onely to the Maximes and Cuftoms of 
the Realm. 

Ind J have ſhewed thee theſe Maximes be= 
koze rchearſed, not to the intent to ſhrew thre 
ſpecially what ts the caule of the Kan in them, 
foz that would ask a great reſpire : but J hape 
ſhewed them onely ro the intent that thou 
mayeſt perceive that the end Maxtiines and 
other like map be conveniently ſet fo2 o'r of the 
Gzounds of the Laws of Enyl-nd, Mozcover 
there be divers caſes whereof Jam in doubt 
whether they be onely Maximes of the Law, 
oz that they be grounded upon the Law of. 
Reaſon; wherein J pꝛay thee let me hear thitie 
opinion. 

Doct. J pꝛay thee ſhew thoſe caſcs that thou 
meaneſt; and J ſhall make tyre an{wer there= 
in ag J ſhall ſre cane. 

C 3 CHAP, 
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CHAP. IX. 


Hereafrer follow divers Caſes wherein the Student 
doubreth whether they be onely MN mes of 
the Law, or that they be grouns 
ded upon the Law of 


Rea ſon. 


3 ÞB E Law of Englind is, that tf a man com= 
mand another to doe a Treſpaſs, and he 
doth it, that the Commander is a Treſpaſſer. 
And J em in doubt whether that it be onety 
by a Maxime of the Law, oz that it be by rhe 
Law of Reaſon. 

Alio. J am in doubt upon what Law it is 
grounded, that the Acceſſozy ſhall not be put to 
anſwer befoze the Principal, c. 

Alſo the Law is that tf an Abbot buy a thing 
that cometh to the uſe ot the Houſe, and dieth, 
that his Succeſſo: ſhall be charged. And J am 
ſomewhat in doubt upon what ground that Law 
Dependeth, 

Al ſo, that he that hath poſſeſſion of Land, 
though it be by Diſletſin, hath right agatnſt all 
men but againſt him that hath right. 

Flſo,that tf an Action real be ſued again a- 
ny man that hath nothing in the thing deman⸗ 
de d, the wꝛit ſhall abate at the Common Law. 

Alſo, that by the Altenation of the Tenant 
Hanging the W2it, oz his entry into Religion, 
oz it he be made a Knight,oz if ſhe be a Woman 
and take an Husband hanging the w2it, that 
the W2tt ſhall not abate, 

Kilo, tf Land, and Rent that is going art 

e 
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the lame Land come into one man's hand of 
like Eſtate, «nd like ſurety of Title, the Rent 
is ex ind 

Abio, it: Land deſcend to him that hath right 
to the ſame Land befoze, he ſhall be remitted 
to his better Title, if he will. 

Alſo, if two Titles be concur rent together, 
that che eldeſt Tit:e ſhall be pzeferred, 

Alo that eve v man ts bound to make Re⸗ 
compence foz ſuch hurt ag his Beaſts ſhall doe 
in the Coꝛn oꝛ Sꝛaſs of his neighbour, though 
he Know not that thep were there 

Alo. iche Demandant oz Plaintiff, han⸗ 
ging his writ, will enter into the thing de= 
manded, his writ ſhall abate, And it is ma⸗ 
ny times very hard and of great difficulty, to 
know what Caſes of the Law of England be 
grounded npon the Liw of Realon, and whar 
upon Cuſtome of the Realm; and though tt 
be hard to diſculs tt, it is very necefſary to be 
known , for the knowledge of the perfect Rea= 
ſon of the aw. And if any mau think that 
the le Caſes befo:e reherſed be grounded upon 
the Law of Reaſon , then he may refer them 
to the firſt Gzound of the Law of E glind, 
which ts the Law of Reaſon, whereof is made 
mention in the fifth Chapter. Ind if any 
man think that they be grounded upon the 
Law of CTuſtome, then he may refer them to 
the Maximes of the Law which be aſſigned 
foz the fourth G:ound of the Law of England, 
whereof mention is made in the eight Chap= 
ter, as befoze appeareth. 

DoR. Gut I p2ay thee ſhew me by what Au⸗ 
thozite it is proved in the Laws of Eng lind, 

C 4 that 
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that the Caſes which thou haft put befoze in 
the eighth Chapter, and ſuch other which thou 
calleft Maximes, ought not to be dented, but 
ought to be taken as Maximes. Fo: ſith they 
cannot be pꝛoved by Reaſon, as thou agreeſt thy 
ſelf they cannot, they may as lightly be dented 
as affirmed, unleſs there be fome ſuffictent 
authoꝛity to appꝛove them. 

Stud. Many of the Cuſtomes and Max⸗ 
(mes of the Laws of England be known by 
the Uſe and the Cuſtome of the Realm ſo ap⸗ 
parently , that it needeth not to have any Law 
w2itten thereof, Foz what needeth it to Have 
any Law w:itten that the eldeſt Don ſhall in⸗ 
Herit his Father, oz that all the Daughters 
Mall inherit together as one Heir, if there be 
ns Son; oz that the Bus band ſhall have the 
Goods and Chattels sf his wife that ſhe hath 
at the time of the Eſpouſals, oz after ; oz that 
a Baſtard ſhall not inherit as Heir; oz the 
Executo:s ſhall have the diſpoſition of all the 
Goods of their Teſtatoz; and tf there be no 
Executoꝛzs, that the Ozdinary ſhall have it, and 
the Heir ſhali not meddle with the Goods of 
His Anceſtoz, but if any particular Cuſtoms 
help him ? 

The other Maximes and Cuſtoms of the 
Law, that be not ſo openly known among the 
people, map be known partly by the Law of 
Kealon, and partly by the Book of the 
Laws of England called Years and Terms, and 
partly by divers Recozds remaining in the 
King's Courts, and in the Treaſurie , and 
ſpecially by a Book called che Regiſter, and alſo 
be divers Starutes wherein many of the ſaid 
Cuſtoms 
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Cuſtoms and Marimes be oft recited, ag te a 
diligent Searcher will cv;dently appear, 


C H A P. 3 
Of the fiith Ground of the Law of EAglAnd. 


The fifth G:ound of the Law of England 

ſtandeth in divers pircicular Cuſtoms uſed 
in divers Counttes, Towns. Cities and 
Lo:dſhips in this Realm: the which particu⸗ 
lar Cuſtoms, becauſe they be not againſt the 
Law of Reaſon no: the Lawof God, though 
they be againſt the (aid general Cuſtoms oz 
Wartmes of the Law, yet nevertheleſs they 
ſtand tn effect and be taken fo: Law: bar ik 
it riſe in queſtion in the Kinn's Courts, whe= 
ther there be anp ſuch particular Cultome oz 
not, it ſhall be tryed by x13 men, and not by 
the Judges. except the ſame particular Cu⸗ 
ſtome be of Recozd inthe ſame Court. Ok 
which particular Cuſtoms J have hereafter 
noted (ome fo: an example. 

Firſt there is a Cuſtome in Ken: that is cal⸗ 
led Gavelkind, that all the Wiethzen ſhall inhe⸗ 
rit together, ag Siſters at the Common Law, 

Alſo there is another particular Cuſtome 
that is called Burgh-Englith, where the younger 
Son ſhall inherit bekoze the eldeſt ; and that 
Cuſtome is in Nottingham. 

Aliſo there is a Cuſtome in the City of Lon- 
don, that Fra-men there may by there Teſta⸗ 
meut inrolled bequeath their Lands that they 
be ſetſed of to whom they will, except to Moꝛt⸗ 
main: and ik they be Cittzens and 9 

that 
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that they may alſo bequeath their Lands to 
Moꝛtmain. 

Aliſo in Gavelkind, though the Father be 
Hanged, the Son ſhall inherit. Foz their Cu⸗ 
ſtome is, The Father to the bouugh , the don to the 
plough, 

Al ſo in ſome Countreys the Wife ſhall have 
the haif of the Bugband's Land in the name of 
her Dow2y, as long as ſhe liveth ſole. 

Ind in ſome Tountrep the Hus band ſhall 
Have the half of the Inheritance of his wife, 
though he have no Jſlue by her. 

Alſo in ſome Countrey an Jnfant when he 
ig of age of xv pears map make a Feoffment, 
aud the Feofment good: and in ſome Couns= 
trey, when he can nete an elle of Cloth, 


CHAP. Xl, 
Of the fixth Ground of the Law of England. 


E (xth Gzound of the Law of England 

ſtandeth in divers Statutes made bp our 
Sovereign Lozd the King and his Pioge⸗ 
nitoꝛs, and by the Lozds Spiritual and Tem= 
pozal, and the Commons in divers Parlta⸗ 
ments, in ſuch caſes where the Law of Rea= 
ſon, the Law of God, Cuſtomes, Maximes ne 
other Gzounds of the Law (med not to be 
ſufficient to puniſh evil men, and to reward 
god men, And TJ remember not that J have 
ſeen any other Gzounds of the Law of Eng- 
Jind, but onely theſe that J have befaze re⸗ 
membzed, Furthermoze it appeareth of that 
J have ſaid befoze, that oft-times _ 02 
| thick 
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three G:ounds of the Law of England muſt be 
joyned together oz that the Piatnciff can open 
and declare his right, as tc may appear by this 
example. It a man enter into another man's 
Rand by fozce, and after make Feoffment fozx 
mainiainance to defraud the Plaintiff from his 
Action in this caſe it appearet that the laid 
unlawful Entrie is pzohibited by the Law of 
Re«ſon: but the Plaintiff ſhall recover treble 
Damages, that is by reaſon of the Statyte 
made in the 8 year of Ring H,6.c:p And that 
the Damages ſhall be ceſled by 12 men, that 
is by the Cuſtome of the Realm. And ſo in this 
caſe thzrrG2ounds of the Law of England main- 
tain the Plaintiff's Action. 

A nd lo it is in divers orhercales that need 
not to be remembzed now, And thus J make 
an end foz this time to ſpeak any farther of the 
Ezounds of the Law of E: land. 

Doct. J thank thee fo: the great pain that 
thou haſt taken therein, Nevertheleſs, fo:aſ= 
much as it appeareth that thou haſt ſatd be⸗ 
koze, that the learned men of the Law of Rog 
land pꝛetend to verifle that the Law of England 
will nothing doe ne attempt agoinſt the Law of 
Reaſon, noz the Law of God. J p2ay the an- 
fwer me to ſome Queſtions grounded upon the 
Raw of g land, how as thou thinkeſt, the Law 
may {and with Reaſon 0: Conſcience in them. 

Std. Put the cofe, and J ſhall make anſwer 
therin as well as J can. 


CHAP, 
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CHAP. XII. 
The firſt Queſtizn of the Doctaur, of the Liw 


of Enz2taid and Contclence. 


Have Heard ſay, that if a man that is 

: bound in an Obligation pay the money, but 
he taketh na acquittance, 02 it he take one, and 
it happeneth him to kegle it, that in that caſe 
he ſhall be compelled by the Laws of England ta 
pay the money again. And how may it be 
faid then chat that Law ſtandeth with Reaſon 
and Conſcience ? Foz as it is grounded upon 
the Lawof Reaſon that Debts ought of right 
to be »3ved ; Co it is gronnded upon the Law 
of Reaſon as itſemeth ) that when they be 
payed, that he that payed them ſhould be diſ- 
charged, 

Stud. Firſt, thou mult underſtand , that it 
is not the Law of England, that if a man that 
is bound in an Obligation pay the money 
without acquittance, oz tf he take acquit⸗ 
tance and lovſe it, that therefoze the Law de= 
termineth that he ought of right to pay the 
money oftloons , foz that Law were both a= 
gain Reaſon and Conſctence. But though 
it is ſo, that there is a general Maxime in the 
Law of England, that in an action of Debt ſu⸗ 
ed upon an Obligation the Defendant ſhall 
not plead that he oweth not the money , ne 
can in no wiſe diſcharge himſelf in that acti- 
on, but he have acquittance oz ſome other Wi- 
ting ſuffictent in the Law, oz ſome other thing 
übe, witneſſing that he hath paid the _— ; 
that 
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that is ozdained by the Law to avoid a great 
Inconventence that clſe might happen to come 
to many people ; that ts to ſay, that every 
man by a nude parol and by a bare Averment 
ſhould avoid an Obligation. wherefoze to a= 
void that Inconventence the Law hath ozdat= 
ned, that us the Defendant is charged by a 
ſufficient woꝛiting, that ſo he muſt be diſchar= 
ged by ſufficient wiiting, oz by ſome other 
thing of es high autho:1ty as the Obligation 
is. And though tt may follcw thereupon , 
that in ſome particular caſe a man by occa= 
flon of that general Maxime map be compel⸗ 
led to pay the money again that he payed be= 
foze : pet nevertheleſs no default can be there= 
of aſſigned in the Law, Foz like as makers 
of Law take hced to (ſuch things as may oft 
kali, and do much hurt among the people, rather 
then to particular caſes : ſo itkewiſe the ge= 
neralGzounds of the Law of Ergland heed moze 
what is god fo: many, then what is god 
foz one ſingular perſon onely. And becauſe 
it ſhould be a hurt to many , tf an Obliga⸗ 
tion ſhould be ſo lightly avoided by wozd ; 
therekoze the Law eſpecially pzeventeth that 
hurt under ſuch manner as bekoze appeareth ; 
and yet intendeth not, noz commandeth not, 
that the money of right ought to be patd a= 
gain, but ſetteth a general Rule which is 
good and neceſſary to all the people, and that 
every man may well keep, withcut it be 
thzough his own default. Ind it ſuch de= 
fault happen in any perſon, whereby he is 
without remedy at the Common Law, yet he 
may be holpen by a sub- er; and ſo he may 

in 
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in many other caſes where Conſctenc ſerveth 
foz him that were to long to rehearſe now. 

Dot But J pꝛar the ſhew me under what 
manner a man may be holpen by Conſctence; 
and whether he ſhall be holpen in the lame 
Coui:t, oz in another. 

Srud. Wecaule it cannot be well declared 
where a man ſhall be holpen by Conſcience, 
and where not, bur it be firſt known what 
Concſience is; the:efoze becauſe it pertaineth 
to thee moſt pꝛoperty to treat of the nature and 
quality of Conſcience, therefoze J p2ap ther 
chat thou wilt make mr ſome bzief declaration 
of the nature and quality of Conſcience, and 
then J ſholl anſwer to thy Queſtton ag well ag 

can. 

vo, I will with good will doe as thou ſay= 
eſt: and to thgzntent that thou mayeſt the 
better underſtafid that J ſhall ſay of Conſti⸗ 
ence, J ſhall fir ſhew thee what vcrchs. 19, 
and then what Reaſon is. and then what Con= 
ſctence is; and how theſe three differ among 
chemlel ves, I ſhalt ſomewhat touch, 


CHAP. XIII. 
What Sindireſys is. 


4 is a natural power of the Soul. ſet 
in the higheſt part thereof , moving and 
Cirring it to gosd, and abhozring evil. And 
therefoze Sindeteſi never (Inneth noz erreth. 
And this $:nderefi- our Loꝛd put in a mon, to the 
intent that the oꝛ der of things ſhould be obſer= 
ved. Foz, after Saint Dionyic, the — of 

09 
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God joyned the beginning of the ſecond things 
to the laſt of the firſt things: toz Angel is of 
a nature to underſtand without ſearching of 
Reaſon, and to that nature Man is joyned by 
Sinderchs, the which Sinccreſts+ may not wholly 
be extincted neither in man, ne pet in damned 
Souls. But nevertheleſs, ag to the ule and ex= 
erciſe thereof, it may be lect foz a time, either 
though the darkne:s of Jgnozance, oz foz un= 
diſcreet Delectation,oz foz the hardneſs of Ob- 
ftinacy. Firſt by the darkneſs of Jgnorance 
Sindereſis may be lett that tt ſhall not murmur 
againſt evil, becauſe he believeth evil to be 
good: rg it is in Hereticks, the which, when 
they die koꝛ the wickedneſs of their Errour, be= 
lie ve they die fo: the very Truth of the Faith. 
And bef undiſcreet Delectation Sinderchs 18 
ſometime ſo overlatd. that remozſe oz grudge 
of Conſcience foz that time can have no place. 
Foz the hardneſs of Obſtinacy Sinderchs (8 al= 
ſo lett that it may not tir te Goodneſs, as it 
is in damned Souls, that be lo obſtinate in e= 
vil, that they may never be inclined to good, 
And though Sincereſis may be ſaid to that pÞint 
extinc> in damned Souls, yet it may net be 
Catd that it is fully ext inc to all inſents Foz 
they alway murmur agatn@ the evil of the 
pain that they ſuffer foz (In, and ſo it may Kot 
be ſaid that it is univerſally and to all intents 
and to all times extinc> And this Sinderchs 18 
the beginning of all things that may be leur⸗ 
ned by ſpeculation oꝛ ſtudy, and miniſtreth the 
general grounds and p:inciples thereof ; and 

alſo of all things that are to be done by man. 

An example of ſuch things ag may be learged 

E 


46 DIALOGUEI. 


by Speculation appeareth thus: Sindeteſii ſaith 
that every whole thing is moze then any one 
part of the ſame thing, and thar ig a ſure 
ground that never fatleth. And an example of 
things that are to be done, oz not to be done: 
ns where - Sinderchs ſatth. noevil is to be done, 
but that goodne(s is to be done and followed, 
and evil to be fled, and ſuch other. 

And therekoze Sindereſis is called by ſome 
men the Law of Reaſon, foz it miniſtreth the 
pꝛinciples of the Law of Reaſon, the which be 
in every man by nature, in that he ts, a Rea⸗ 
ſonable creature. 


UAE. . 
Of Reaſon, * 


* Hen the fürſt man Adam wag created, he 
received of God a double Eye, that ts 
to ſap, an outward Epe, whereby he might ſer 
biſible things, and know his bodily enemies 
t eſchew them, and an inward Eye, that is the 
eye of Reaſon, whereby he might ſee His ſpt- 
ritual enemies that fight againſt his Houl, and 
beware of them. Ind among all gifts that 
God gave to man, this gift of Reaſon is the 
moſt nobleſt, koz thereby Man pzecelteth all 
Wealls, and is made like to the dignity of Yn= 
gels, diſcerning Truth from Falshood, and 
Evil from Good, wherefoze he goeth far from 
the effect that he wag made to, when he taketh 
not heed to the truth, oz when He p:eferreth 
Evil befoze Good, 
And therekoze, after Doctouzs, Reaſon is the 
, power 
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power of the Soul that diſcerneth between god 
and evil, and between good and better, compa= 
ring the one with the other:the which aiſo ſhetw- 
eth Uerturs,loveth god, and flieth Uices, Ind 
Kealon is called righteoug and god, foz it is 
conkozmable to the will of God; and that is 
the firſt thing and the firſt Rule that all things 
muſt br ruled by. And Reaſon that is not 
righteous noz tratght, but that is ſaid cut= 
pable, ts either becauſe ſhe is deceived with an 
Errour that might be overcome, oz elſe 
th:ough her pꝛide 0: ſlothfulneſs ſhe requireth 
not foz knowledge of the Truth that ought to 
be required. 4iſo Reaſon is divided into two 


| parts, that is to ſay, into the higher part, and 


into the lower part. 

The higher part hideth heavenly things and 
eternal, and reaſoneth by Heavenly Laws oz 
by Heavenly Reaſon what is to be done, and 
what is not to be done, and what things 
God commandeth, and what he pꝛohl biteth. 
And this higher part of Reaſon Hath no re= 
gard to tranfitozy things oz tempozal things, 
but. that ſometime as tt were by manner of 
councel ſhe d:ingeth fozth heavenly Reaſong 
to 02der well tempozal things. The lower 
part of Reaſon wozketh moſt to govern 
well tempozal things, and ſhe groundeth her 
Reaſons much upon Laws of man, and upon 
Reaſon of man, whereby ſhe concludeth that 
that is to be done that is honeſt and expedient 
to the Tommon wealth, oz not to be done, that 
is not expedient to the Tommon⸗ wealth. 
And ſo that Reaſon whereby J know God, 
and ſuch things ag pertain to God, belon⸗ 
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longeth to the higheſt part of Reaſon ; and the 
Keaſon whereby J know creatures belongeth 
to the lower part of Reaſon. And though theſe 
9 parts, that is to ſay, ths higher part and 
lower part, be one in ded and eſſence , pet 

er differ by reaſon of their wozking and of 
eit office ; ag it is of one ſelf Exe, that ſome⸗ 
_—_ looketh upward, and ſoutetime down- 
at d. 


C HAP. X v. 
C Of Conſcience. 


his word Conſcience, which in Latine is 
called Conſcientia, is compounded of this 
Pꝛepoſſtion cum, that ts to ſay in Engliſh witch, 
and of this Nown Scientia, that is to ſap in 
Ergliſh Knowlcoge : and ſo Conſcience is as 
much to ſay as Knowledge of one thing with 
another thing; and Conſcience ſo taken is no= 
thing elſe but an applying of any Sctence oz 
Knowledge to ſome particular ad of man. And 
{o Conlciente may ſomettme erte, and ſome= 
time not erre. And of conſcience thus taken 
Docto:s make many delcriptiong. Whereof one 
Doctoꝛ ſaith, that Conſcteuce is the Law of 
our Underſtanding. Another, that Conſci⸗ 
ence is an habit of the mind way 4 ommr 
good and evil. Another, that Conſcience is 
the judgment of Reaſon judging on the parti⸗ 
cular acts of man. All which ſapings agree in 
one effect, (that is to Cay ) that Conſcience is 
an actual applying of any Cutning oz know- 
ledge to ſugh things as are to be done: wheres 
upon 
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upon it followeth, that upon the moſt perfect 
knowledge of any Law oz Cunning, and of 
the mot perfect and moſt true appiying of the 
ſame to any particulat ac of man, che of 


the moſt perfect , the moſt pure and the 
bet Conlictence. Andtt there be default 
knowing of the truth of ſuch a Law, oz in the 


. applying of the ſame to particular ads, then 


thereupon followeth an erroz oz default tnCTon-= 
ſcience, Ys it may appear by this example. 
Sinderelis miniſtreth an untverſal Pztnciple 
that never erreth, (that is to ſay ) that an un⸗ 
lawful thing is not to be done. And then it 
might be taken by ſome man that every Dath 
is unlawful, becauſe the Lozd ſaith, Matt. 5, Ye 
ſhall in no wiic ſwear ; and pet he that by reaſon 
of the (aid wozds will hold that it is not lawful 
in Mtaſe to [wear erreth in Conſcience, foz he 
hath not the per fed knowledge and underſtan⸗ 
ding of the truth of the ſaid Goſpel, noz he re= 
duceth not the ſaying of the Scripture to other 
HSeriptures-, in which it is granted that in 
ſomg caſe an Oath may be lawful, And the 
cate why Conſcience map ſo errp in the ſaid 
caſe, aud in other like, is becauſe Conſcience 
is foꝛmed of a certain Þ:opoltion oꝛ Queſtion 
grounded parttcylarly upon univerſal Rules 
oꝛdained foꝛ ſuch things ag are to be done. And 
becauly a particular Pꝛopolltion is not known 
to him(elf, but muſt appear and be ſearched by 
a diligent ſearch of Beaſon, therefoze in 
ſearch and in the Conſcience that ſhould be foz= 
med thereupon may happen to be erroz, and 


thereupon it is ſaid that there is erroz in Con- 


ſclence: which erroz cometh either becauſe he 
2 doth 


50 DIALOGUE I. 


doth not aſſent to that He ought to afſent unto, 
92 elſe beceuſe his Reaſon whereby he doth re⸗ 
fer one thing to another ts deceived. Foz far- 
ther declaration whereof it is to underſtand, 
erroz in Conſcience cometh ſeven manner 

of ways. Firft, thzough Jgnozance ; and that 
ts, when man knoweth not what he ought to 
doe: and then he ought to ask counſel of them 
that he thinks moſt expert in that Science 
whereupon his Doubt rifeth. And it he can 
Have no counſel, then he muſt wholly commit 
htm to God, and he of his godneſs will ſo oz: 
ver hum, that he will ſave him from offence. 
The ſecond is thzough Negligence : as when 
a mam eis negligent to ſearch his own Conſct⸗ 
ence, oz to enquire the truth of other. The 
third is though P2ide : as when he will not 
wecken htmſcif,ne believe them that be better 
and wiſer then he ts. The fourth is though 
Stegularity : as when «a men fotiloweth his 
own wit, and will not conform Himfelf to 0- 
rher , no: fottow the good common ways of 
ntert, The fifth ts through an (nozdinate Þf- 
fection ro htmlelf, whereby he maketh Con⸗ 
ſctence to fottow his deſire, and fo he cauſeth 
her to go out of Her right courſe. The üxth 
is thꝛongh Puſſltanimity, whereby ſome per- 
for bzeadeth ofc-times ſuch things as of rea- 
fon he onght not to dzxead. The leventh is 
chiough Perplexity: and this is when a man 
belteveth himſelt to be lo ſet betwixt two 
ing. that he thinketh it unpoll ble but that 
. halli fall into the one: but a man can never 
ſo perplered indeed but thzough an erroz tn 
Tonleience and ik he will put away that er⸗ 
ro, 
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to:, he ſhall be delivered. Therekoze J par 
the that thou wilt always have a good Con⸗ 
ſctence; and tf thou have ſo, thou ſhalt al⸗ 
ways be merry; and if thine own Heart rc- 
pꝛove thee not, thou ſhalt always have inward 
peace. The gladneſs of right wiſe men is of 
God and in Gad, and their joy is always in 
truth and gladneſs. There be many diverſ(ſ- 
ties of Conſcience, but there is none better 
than that whereby a man truly knoweth him 
kelk. Many men know many great and high 
cunning things, and yet know not themſelves: 
and truly he that knoweth not himſelf knoweth 
nothing well. Alſo he hath a good and clean 
Conſctence that hath purity and cleanneſs in 
his heart, truth in his word. and right wiſc⸗ 
nels iu lus deed, Ind as a light is ſet in a 
Lantern that all that is in che houſe map be 
ſcen thereby: ſo Ilmighty God hath ſet Ton- 
ſcience in the mid2 of cvery reaſonable Soul, 
as a light whereby he map difcern aud know 
what he ought to doe, and what he ought not 
to doe, @Therefo:e fotaſtnch as it behoverh 
ther to be occupied in ſuch things as pertain to 
the Law; tt is neceſſary that rhou ever hold a 
pure and clean Conſcience, ſpecially in ſuch 
things as concern Reſtttutton: for the (in is 
not fo:given. but 4f the thing that is wiong- 
fully taken be reſtozed. And J connfel the alſo 
that thou love that is good, and ﬀy that is e- 
vil; and that thou doe to another as thou 
wouldeſt ſhould be done to thee, and that thou 
dor nothing to other that thou woul deſt not 
ſhould be done to thee, that thou doe nothing 
againſt Truth, that thou live peateably with 
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thy neighbour, and that thou doe Juſtice to e⸗ 
very man as much as in thee is: and alſs that 
in every general Rule of the Law thou do ob= 
ſerve and keep Equity. And if thou dor thus, 
JF truſt the light of the Lantern, that is, thy 
Conſcience, ſhall never be extincted. 

Stud. But, JF pzay thee, chew me what is 
that Gquity that thou Haſt ſpoken of befoze, 
and that thou wouldeft that J ſhould keep. 

Dect. Iwill with good will (ſhrw thee ſome⸗ 
what therrof, 


CHAP, XVI. 


What is Equity ? 


EZ is a right tilenels that ccaldereth 
all the particular circumſtances of the ded, 
the which alſo is tempered with the ſweetneſs 
of Mercy. And ſuch an Equity muſt always 
be obſerved in every Law of man, and tn eve⸗ 
ry general Rule thereof: and that knew he 
well that (atd thus, Liws covet to be rul:d by E- 
quity. And the wiſe man ſaith, Be not over- 
much right wife ; for the extreme right wiſeneſs is 
ex'reme wrong, : as whoſatth, If thou take all 
that the wozds of the Law giveth thee , thou 
ſhalt ſometime doe againſt the Law. And fo; 
the plainer declaration wha Mquity is, thou 
ſhalt underſtand, that e deeds and acts 
of men, foz which Laws by 02datned, hap⸗ 
pen in divers manners tunitely. it is not 
pollible to make any gen Rule of the Law, 
but that it ſhall fatl t caſe: and therefoze 
makers of Laws t eed to ſuch things as 

may 
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may often come, and not to every particular 
caſe, foz they could not though they would, 
And therefoze to follow the wo2zds of the Law 
were tn ſome caſe both againſt Juſtice and the 
common wealth, wherefoze in ſome caſcs it 
is neceſſary to leave the words of the Law, and 
to follow4ghat Rraſon and Juſtice requireth, 
and to that intent Equity is ozdained; that ig 
to lap, to temper and mittgate the rigour of the 
Law, And tt is coiled allo by ſome men Epici- 
keia ; the which ts no other thing but an exce- 
ption of the Law of God, oz of the Law of 
Ne aſon, from the, general Rules of the Law of 
man, when they by reaſon of their generality 
would 1n any particular caſe judge agatnſt rhe 
Law of God oz the Law of Reaſon : che 
which exception ts ſccretly underſtood in every 
general Rule of general poſitive Law and ſo 
tt appeareth that Equity taketh not away the 
very right, but onele that that ſeemeth to be 
right by the general words of the Law: noz ic 


is not o2datned agatnſt the Cruelneſs of the 


Law, fo: the Law in ſuch caſe generally ta⸗ 
ken is good in himſelf ; but Equity followeth 
the Law in all particular caſes where right 
and Juſtice requiteth, natwilthſtanding the ge- 
neral Rule of the Law be to the contrary. 
whercfoze it appearech that if anf Law were 
made by a man without any ſuch exception ex- 
pꝛeſſed oz implied, it were manifcſtly unreaſy- 
nable, and were not to be ſuffere ): for ſuch 
cauſes might come, that he that would obſerve 
the Law ſhould bzeak both the Law of God 
and the Law of Reaſon. Ag if a man make 
vow that he will never tat whlte meat, and 
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after it happeneth him to come there where he 
can get no other meat; in this caſe it behoverh 
Him to bzeak his avow, foz the particular caſe 
is excepted ſecretly from his general avow by 
his Equity oz Epicizci:,as it is ſaid befo:ze,Þ1-= 
fo if a Law were made in aCity that no man 
under the pain of death ſhou!d open the Gates 
of the City befoze the Sun riſing : pet ik the 
Citizens befoze that hour flying from their e⸗ 
nemies come to the Gates of the City, and one 
fo: laving of the Citizens openeth the Gates 
befoze the hour appointed by the Law, he offen⸗ 
deth not the Law, fog that caſe is excepted 
from the (aid general Law by Equtty, as is 
ſatd befoze. And lo it appeareth that Equity 
rather kolloweth the intent of the Law, then 
the words of the Law. And J ſuppoſe that 
there be in likewile ſame like Equities groun⸗ 
ded on the general KBuleg of the Law of the 
Byralm. 

Stad. Pe verily; whereof one is this. There 
is a general P2ohtibition tn the Laws of Eng- 
land, that it ſhall not be lawful totany man 
to enter into the Fra hold of another without 
autho:ity of the Owner oz the Law: but yet 
it is excepted from the ſatd Pꝛohibitton by the 
Law of Reaſon, that if a man dzive Beaſts 
by the Htgh=way, and the Beaſts happen to 
eſcape into the Cozn of his neighbour, and he, 
to bz1ng out his Beaſts that they ſhould doe no 
hurt, goeth into the ground, and fetheth_ out 
His Beaſts, there he ſhall zuftifie that entry 
into the ground by the Law. Alſo notwith⸗ 
ſtanding the Dtatute of Ed,z,made the 14 year 
of his Reign, whereby it is 02datned that no 

man 
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man upon pain of impziſonment, ſhould give 
any Alms to any valtant Begger, that is well 
able to labour ; pet if a man meet with a va⸗ 
liant Begger in ſo cold a weather and ſo light 
apparel, that if he have no cloaths he ſhall not 
be able to come to any Town fo: ſuccour, but 
is likely rather to die by the way, and he there= 
foze giveth him apparel toſave his like, he hal 
be excuſed by the ſaid Statute, by ſuch an ex⸗ 
ception of the Law of Reaſon cs J have ſpo⸗ 
ken of. 

Doct. J know well that, as thou ſapeſt, he 
ſhall be excepted of the ſaid Statute by Con= 
ſcience, and over that, that he (hall have great 
reward of God fo: his god deed : bur J would 
wit whether the party ſhall be ſo diſcharged in 
the Common I aw by (uch an exceptton of the 
Law of Reaſon, oz not: foz though Jgnozance 
tnvincible of a Stat. excuſe the party againſt 
God, yet (as J have heard) it excuſeth not in 
the Laws of the Realm, ne yet Chznecry. 88 
ſome ſay, although the caſe be ſs that the party 
to whom the Fozfeiture ts given may not with 
Conlctence leave it. 

Stud. Werily, by thy queſtion thou haſt put 
me in a great doubt; wherefoze J pzay thee 
give me a reſpite therein to make thee an an= 
fwer : but, as J ſuppoſe fo: the ttme, ( how-= 
beit J will not fully affirm it to br as I ſay) 
it ſhould ſeem that he chould well plead it fo: 
his diſcharge at the Common Law, becauſe it 
ſhall be taken that it was the intent of the ma⸗ 
Kers of the Statute to except ſuch caſes. And 
the Judges may many times judge after the 
mind of the makers ag far as the ö 
uffcr 
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luffer, and ſo jt ſeemeth they may in this 
caſe, Ind divers other except tons therebe alſo 
from other general G:ounds of the Law of 
the Realm by ſuch Equity as thou haft re⸗ 
membzed bekeze, that were too long to te⸗ 
Hearſe now. 

Doct. But yet I pꝛay thee ſhew me {Hoz2tly 
ſomewhat moze of the mind, under what 
manner of man may be hol pen in this Reatm 
by ſuch Equity. 

Stud. I wili with good wilt ſhew thee ſome = 
what theretn, 


CHAP. XVII, 


ln whac manner « mem (hall be holpen by Equity 
inthe Laws of England, 


Ard, it is to be underftood, there be in ma⸗ 

ny caſes divers exceptions from the gene- 

ral Sounds of the Law of the Realn. by other 
reaſonable Gꝛounds of the ſame Law, whereby 
a man ſhall be holpen in the Common, Law. 
As it is of this general Gꝛound, that is not 
lawful foz any man to enter upon a Deſcent ; 
ret the Reaſonableneſs of the Law excepteth 
from the G ound an Inkent that hath right, 
and hath ſuffered \nch v Delcent, and him alſo 
t maketh continual Claim, and ſuffereth 
them to enter, notwithſtanding the Deſcent. 
And of that Exception they ſhall Have advon- 
tage in the Common Law, Ind ſo it is like⸗ 
wiſe of divers Statutes : as of the Htatute 
whereby it is pꝛohibited that certain particu⸗ 
Jar Tenants halt do no waſte, yet if a —_ 
02 
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toʒ term of pears be made to an Infant that is 
within years of Dilcretion, as of the age of u. 
02 vj. years,and a Strenger dor wet. in this 
caſe this Infant call not be puntſhed foz the 
waſt.foz he is excepted and excuſed by the Law 
of Reaſen And a woman covert, to whom 
ſuch a Leaſe is made after the Coverture,ſhall 
be alſo diſcharged of wilt after her Hus bands 
death, by a reaſonable Maxime and Cuſtome 
of the Realm. And allo fo: Reparattons tS 
be made upon the ſame ground, it is lawful 
fo: (ſuch particular Tenants to cut down 
Trees upon the ſame ground to make Repo 
rations. But the cauſe there, as I (uppale, 
is. fo: that the minde of the makers of the ſary 
Dratute ſhall be teken to be, that that caſe 
ſhould be excepted. Ind in all theſe caſes the 
parties ſhall be holpen in the ſame Court, and 
by the Common Law. Ynd thus it appearech, 
that ſometime a man may be excepted from 
the Rigour of a Maxime of the. Law by ano= 
ther Maxime of the Law; and ſometime from 
the Rigour of a Statute by the Law of Rra⸗ 
ſon, and ſomettme by the intent of the Makers 
of the Statute. But ct it is to be underſtood, 
chat mot commonly vhere any thing is excep= 
red from the general Cuſtoms 02 Maximes ot 
the Laws of rhe Nealm by the Law of Reaſon, 
the party muſt have his remedy by a wit that 
is called Sub-rana, if a Sub-porna lie in the 
Caſe. But whe te n Sub- pœa lieth, aud where 
not, it is not our intent to treat ok at this 
time, And in ſome cal? there is no remedy 
foz ſuch an Equity by way of compulſion, = 
all 
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all remedy therein muſt be committed to the 
Conſcience of the party. 

DoR. But in caſt where a Sub-paeni licth, to 
whom ſhalt it be directed, whether ts the 
Judge oꝛ the party? 

Stud. Ft ſhall never be directed to the Judge, 
dut to the party Plaintifk 02 to his Attozner; 
and thereupon an Injunctiou commanding 
them by the ſame, under a certain pain there⸗ 
in to be contained. that he pzoceed no farther 
at the Common Law, tilt tt be determined tn 
the King's Chancery whether the Plaintcttf 
Hath title in Conſcience torecover, oꝛ not. And 
when the Plaintiff, by reaſon of ſuch an In⸗ 
junctton, ceaſeth to agk any farther P2oceſs, 
the Judges will @ likewiſe ceaſe to make any 
farther Pꝛoceſs in that behalf. 

Doc. Is there any mentton made in the 
Law of England of any ſuch Equities ? 
Stud. Of this term Equmic, to the intent 
that is ſpoken of here, there is no mention 
made in the Law of England : but of an E- 
quity derived upon certain Statutes mention 
is made many times and often in the Law 
of England; but that Equity is all of another 
cffect than this. But of the effect of this Equt- 
ty that we now ſpeak off, mention is made ma⸗ 
ny times: fo: it is oft-times argued in the 
Law of England, where a Sub-paena lteth, and 
where not, and daily Bills be made by men 
learned in the Law of this Realm to Have 
Sub-pœna's. And tt is not pꝛiohtbited by the 
Law, but that they map well doe it, fo that 
they make them not but in caſe wherr they 
ought to be made, and not fo: vexatton of the 
partie 


he 
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partie. but accozding to the truth of the mat⸗ 
cer. And the Law will in many caſes, that 
there ſhall be fuch remedy in the Chancery up= 
on divers things grounded upon ſuch Equities, 
and then the Lozd Chancellour muſt ozder His 
Conſcience after the Rules and Gzounds of 
the Law of the Realm ; inſomuchthat it Had 
not been (nconvenient to have aſſigned ſuch re= 
medy in the Charcery upon ſuch Equities fox 
the ſeventh G:ound of the Law of England. 
But fozaſmuch as no Recozd rematneth in the 
King's Court of no ſuch Will ne of the wit 
of Sub- hn. 92 Injunction that is ſued thereup= 
on; therekoze it eis not ſet as foz a ſpecial 
Gzound ok the Law, but as a thing that 4g 
luffered by the Kaw. 

Doct. Then ſith the parties ought of right in 
many caſes to be hol pen in the Chancery upon 
ſuch Equities it ſemeth that tt it were ozdain- 
ed by Statute, that there ſhould be no remedy 
upon luch Equities in the Chancery,noz in none 
other place, but that every matter ſhould be 
02daincd only by the Rules and Gꝛounds of the 
Common Law, that the Statute were againſt 
Right and Conſcience. 

Stud. JJ think the ſame : but J ſuppole there 
ts no ſnch Statate. 

DoR. There is a Statute of that effec, as J 
have heard ſap, wherein J would gladly Hear 
thy opinion. 

Stud. Dhew me that Statute, and J ſhall 
with good will lay as me thinketh therein. 


CHAP, 
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CHAP. XVIII. 


4 Whzrher the Scatute herevicer rehearſed by the 
Doctout be agauill Conicience, ot nor, 


"Here is a Stat. made tn the 4. year of R. 
ri. 4. c. 23. where by it is enacted that Judge- 
ment given by the king's Courts ſhall not be 
examined in the Chancery, Pariiamen:, noz elfe= 
where: by which Statute it appeareth, that if 
any Judgement be given tn the King's Courts 
ag aint un Equity oz agamſt any matter of 
Conſctence, that there can be had no remedy by 
that Equity, foz the Judgement cannot be re- 
fozmed without Examination, and the Examt- 
nation is by the (and Statute p20htbited : 
whe re foze it ſcemeth that the laid Statute 19 
agornt Conictence, what is thine opinion 
chere in. 

Stud. Ik Judgement given in the King's 
Courts ſhoulo be examined in the Chancery be⸗ 
foze the King's Councel oz any other place, 
the Plaintiffs oz Demandancs ſhould ſel⸗ 
dome comte to the effect of their Suit, no the 
-Aaw ſhould never have end. And therefo:e 
ro eſchew that tnconvenience that Statute 
was made. And though peradventure by rea- 
{on of that Stat. ſome Ungular perſon may 
Happen to Have loſs; nevertheleſs the ſaid 
Statute ts very neceſſary, to cſchew many 
great verations and unjuſt Expenſes that 
would elſe come to many Plaintiffs that Have 
right wiſely recovered in the King's Courts. 
Ind it is much moze povided fo; in the Law 

of 
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of England, that hurt noz damages ſhould not 
come to many, then onel to one, And alſo 
the ſaid Statute doth not pꝛohlbit Equitie» 
but it pꝛohlbiteth onely the Examtnation of 
the Judgement, foꝛ the eſchewing of the (ncon= 
ventence befoze rehearſed. And it ſeemeth that 
the ſaid Statute ſtandeth with good Conſci⸗ 
ence And tn many other caſeg, where a man. 
doth wzong, pet he ſhall not be compelled by 
way of compulſion to refozm it; fo: many 
times it muſt be left to the Conſcience of the 
party, whether he Wall redreſs it oz not. Ind 
in ſuch caſe he 1s in Conſcience as well bound 
to redreſs it, it he will ſave his Soul, as he 
were if he were compellable thereto by the 
Law; as it may appear in divers caſcs that 
may be put upon the lame ground. 

Doct. N pzuy the put (ome of theſe Caſes fo: 
an example. 

Stud. If the Defendant wage his Law in 
an Ac ton of Debt bzought upon a true Debt, 
the Platntiff hath no means to come ts his 
Debt by way of compulſion, neither by Sub- 
pena, no; otherwiſe; and pet the Defendant 
is bound in Conſcience to pay him. Alſo it 
the Gzand Jurte in Pttaint affirm a falſe 
Uerdic given by the petie Jurie, there is no 
farther remedie but the Ton(ſctence of the par: 
ty, Mſo where there can be had no ſuffici- 
ent pzoof, there can be no reme die in the Chan- 
cciy, no moze then there max be in the Dpi-= 
ritual Court. Ind becauſe thou haſt given 
an occaſion to ſpeak of Tonlcience, I would 
gladly hear thy opinion, where Conſctence 
(hall be ruled after the Law, and where 
the 
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the Law ſhall byruled after Conſcience. 
Dot, Ind of that matter J would ltkewiſe 
gladly hear thy opinion, ſpecially in Caſes 
grounded upon the Laws of England, foz J 
have not heard but {ittle thereof in time paſt : 
but befo:e thou put any Caſe thereof, I would 
that thou wouldeſt chew me how theſe two 
Queſtions after thy opinion are to be under⸗ 
Q&od. 


CHAP. XIX. 


Of what Lis this Queſtion is to be underſtood , 
thit is © lay, where Conſcience (hall be ruled 
aftet the Law, 


T2 Law whereof mention is made in this 
Queſt ion, that is to ſay, where Conſcience 
ſhall be ruled by the Law, is not, as me ſ@m= 
eth, to be underſtood onely of the Law of Rea= 
fon and of the Law of God, but alſs of the 
Law of Man, that is not contrary ts the 
Law of Reaſon noz the Law of God, but it 
is ſuper added unto them fo: the better ozdering 
of the Common-wealth : fo: ſuch a Law of 
Manis always to be ſet ag a Rule in Con⸗ 
ſtience, ſo that it id not lawful fo: a man to 
farm it on the one (ide, ne on the other: 
fo: ſuch a Law of Man hath not onely the 
rength of Man's Law, but alſo the Law 
of Reaſon, oz of the Law of God, whereof it 
is derived: foz Laws made by Men, which 
have received of God power to make Laws, 
be made by God. And therefs:r Conſcience 
muſt be ozdered by the Law, as it muſt be _ 
the 
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the Law of God, and upon the Law of Rear 
ſon. Ind furthermoze, the Law whereof men⸗ 
tion 19 made in the latter end of the Chapter 
next befoze, that is to ſay, in the Queſtton 
wherein it is asked where the Law is to bs 
left and fozſaken koz Conſcience, is not to be 
underſtood of theKLaw of Reaſon, noz of the 
Law of God; fo: thoſe two Laws may not be 
left. Moꝛ it is not to be underſtood of the 
Law of Man that ts made in particular caſes, 
and thit its conſonant to the Law of Reaſon 
and to the Law of God, that yet that Law 
Gould be left foz Conſcience : foz of ſuch « 
Law made by Men Conſcience muft be ruled, 
29 it is \atd befoze, Nox it is not to be un⸗ 
derſtood of a Law made by Man commanding 
oz pzohibiting any thing to be done that is a= 
gainſt the Law of Beaſon o: the Law of God. 
Fo: if ony Law made by him, binde any per= 
ſon to any thing that is againſt the (aid Laws, 
it is no Law, but aCo:ruption, and manifeft 
Errour, Therefo:e,after them that be learn= 
ed in the Laws of Erglard, the ſaid Queſtton, 
that is to ſay, where the Law is to be ſeft foz 
Conſcience , and where not, is to be under= 
ſtood in divers manners, and after divers 
Rules, is hereafter ſhall ſomewhat be touch= 
ed. 

Firſt. many unlearned prrſons believe that 
it lawful fo: them that doe with good Con⸗ 
ſctence all things, which tf they doe them, 
they ſhall not be puniſhed therefoze by the 
Law, though the Law doth not warrant 
them to doe that they dor, but onely, when it 


is done, doth not foz fome reaſonable conſl dee 
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ration puniſh them that do it but leaveth it on⸗ 
lp to his Tonlctence. Ind therefoze many per= 
ſons do oft-timcs that they ſhould not, and ke p 
as their own that that in Conſcience they ought 
to reſtoze., wherefoze there is the Laws of Eng- 
land in this caſe, 

It two men have a wood joyntly, and the 
one of them felleth the wood, and keepeth all 
the money wholly to himſelf ; in this caſe his 
fellow ſhall have no remedy againſt Him by 
Law : foz as they, when they took the wood 
zoyntly, put each other in truſt, and were con= 
tent to occupie together; ſs the Law ſuffereth 
them to 02der the Pꝛoſits thereof acco:ding to 
the truſt that each of them put the other in. 
And pet if one took all the P:ofits, he is bound 
in Toulcience to reftoze the half to his fellow: 
koz, ag the Law giveth Him right onely to 
Half the Land, ſo it giveth him right onely in 
Conſcience to the half Pꝛolits. And pet never⸗ 
theleſs it cannot be Catd in that caſe, that the 
KL aw (6 againt Conſchence ; fox the Law nei⸗ 
ther wilteth ne commandeth that one ſhould 
take ali the P2olits, but leaveth it to their 
Conſcience : ſo that no default can be found 
in the Law, but in him that taketh all the Pꝛo⸗ 
firs to himſe lt may be aſſigned Default , who 
ig bound in Conſcience to refo:m it, it he will 
ſave his Soul, though he cannot be compelled 
therets by the Lam. And therefo:e in this caſe 
ano other like that opinion which ſome Have, 
that they may do. Conſcience all that they 
ſhall not be puniſhed foz by the Law if they do 
it, is to be left foz Conſcience : but the Law 
is not to br left og Conſcience, 110 
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Alſe many men think that if a man habe 
Rand that ano/her hath Title to, if he tha® 
hath the Right ſhall not by the Y&ion that is 
given him by the Lau to recover his Right by, 
recover Dammage s, that then he that Hath the 
Land is alſo diſcharged of Dammages in Con- 
ſcience; and that is a great errour in Conſct⸗ 
ence : foz though he cannot be compelled to 
vieid the Damwmages by no man's Law, yet he 
{is compelted thereto by the Law of Beaſen 
and by the Law of God, whereby we be bound 
to doc i we would be dene to, and that we ſhould 
por covet dur netghbour's good, Ind therefoze tf 
Tenant in tail be diſſeiſed, and che Difſetſo: 
dieth ſeiled, and then the Petr in the tail 
bzingeth a Formeden, and recovereth the Land, 
and no Dammages, fo; the Law giveth him no 
Dammaxe in that caſe; pet the Tenane by 
Conſcience is bound to yield Dammages to R 
the Meir in tail from the death of his Ance⸗ 
ftour. Alſo it is taken by ſome men, that the 
Law muſt be left fo: Conſcience, where the 
Law doth not (ufer a man to deny that he hath) 
befoze affirmed in Court of Recozd, oz foz that 
he hath wilfully excladed himſelf thereof for 
ſome at her cauſe : as it the Daughter that is 
onely Weir to her Father will ſue Livery with 
her S\ſter thas is a Raft ard, in that caſe che 
wall nat attet be tecetord to (ay that her W 
fer is & Baſtard, inſomuch that if her Sitter 
take half the Land with her, there ts no reme- 
die againſt ber by the Law. Und no moze there 


.ts of dtverficie in other Etopples. whtch were 
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by the Law-is bound in Conſctence to fo:ſake 
that advantage,ſpecially it he were ſo eſtopped 
by ignoꝛance, and not by his own knowledge 
and aſſent. Foz though the Law tn ſuch cafes 
giveth no remedy to him that is eſtopped, pet 
the Law judgeth not that the other hath right 
= the thing that is in variance betwixt 
them. 

And it is to be underod that the Law is to 
be left fo: Conſcience, where a thing is tryed 
and found by Uerdict againſt the truth; foz in 
the Common Law the Judgment muſt be given 
acco:ding as it is pleaded and tried, like as it 
is in other Laws, that the Judgement muſt be 
given accozding to that that is pleaded and 
P20ved, And it is to be underſtood that the Law 
is to be left fo: Conſcience, where the cauſe 
of the Law doth ceaſe ; foz when the cauſe of 
the Law doth ceaſe, the Law alſo doth ceaſe 
in Conſcience, as appeareth by this Cate 
herrafter following. 

I man maketh a Leaſe foz term of life, and 
after a Stranger doth waſte, wherefoze the 
Leflee bzingeth an Acton of Treſpaſs , and 
Hath Judgment to recover Dammages, having 
regard to the treble Pammages that he ſhall 
yield to him in the Reverfſon : and after he in 
the Reverſion, befoze Acton of waſte ſued, 
dieth, ſo that the Acton of waſte is thereby 
extinded: then the Tenant foz term ok like, 
though he may ſue Execution of the ſaid Judg- 
ment by the Law, pet he may not do it by Con⸗ 
ſcience ; fo: in Conſcience he may take no moze 

then he is hurted by the ſatd Treſpaſs, becauſe 
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to his Lefſoz. Alſo it is to be undrrood, where 
a Law ts grounded upon a Pꝛeſumption, ik the 
Pꝛeſumption be untrue, then the Law is not 
to be hol den in Conſcience. And now J have 
ſhewed thre ſomewhat of the Queſtton, that 
is to ſay, where the Law ſhall be ruled after 
Conſciencs, I pzay thee ſhew me whether there 
be not like diverſitics in other Laws, betwire 
Law and Tonſctence. 

Do&, Yes verily, very many, whereof thou 
haſt recited one befoꝛe, where a thing that is 
untrue is pleaded and pꝛoved; in which caſe 
Judgement muſt de given accozding, as well 
in the Law Civil as in the Law Canon, Ind 
another caſe is, that if the Heir make not his 
Jnventozy, he ſhall be bound after the Law 
Civil to ali the Debts, though the Goods a= 
mount not to fo much; and the Law Canon 
is not agai nſt that Law: and yet in Conlctence 
the Heir, which in the Laws of England is cat= 
led an Executo:, is not in that caſe charged 
with the Debts, | but acco:ding to the value of 
the Goods, Ind now J pꝛay the ſhew me ſome 
Caſes where Conſctence ſhall be ruled aftcet 
Law, 

Stad. J will with god will ſhew thee ſome⸗ 
what ag me thinketh therein. 
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TC Fire follow divers Cafes wher: Conftlence 
is to be ordered after the Law, 


Þ E eldeſt Hon ſhall have and enjoy his 
Father's Lands a the Common Law 
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in Conſcience, ag he (Hall in the Law And in 
Burgh-Engliſh the yeunger Son ſhatl enjoy the 
Inheritance, and that in Conſcience. And in 
Gavei-kinde ali the Dons ſhall inherit the Rand 
together. as Daughtets, at the Common A aw. 
and that in Conſcience, And there can be no 
other caſe aſſigne d why Conſcience in rhe fir 
caſe is with the eldeſt B:ocher, and in the 16 
cond with the pounger Wzother, and in the 
third caſe with all the Bzethren , but becauſs 
the Law of Kagan, by reaſon of divers Cuz 
toms, doth ſomettme give the Land wholly to 
the eldeſt Hon (ometime to the poungeſt, and 
ſometime to all. Alo if a man of his meer 
motion make a Froffment of two acres of Rand 
lying in two ſeveral $Shyires, and mancth Li- 
very of ſeiſin in the one Acre in the name of 
both; in this caſe the Fcote hath right but 
onelp tn the Þcre whereof Livery of fein was 
made, becauſe he hath no Title by the Law: 
but if both Acres had been in one Shire, he 
had had god right to both. And in theſe Ca⸗ 
ſes the diverſitte of thr K aw maketh the divers 
ity of Conſcience. 

Aifoif a man, of his meer motion make 8 
Feoffment of a Mano, and ſaich not, o hire 
and to hold, &c. with the Pppurtenances ; in 
that caſe the Feoffce hath right to the demeſne 
Lands, and to the Rents, if there be Atturn⸗ 
ments, and to the Common pertaining to the 
Wang; but he hath neither Right to the 27 
vowſons appendant if dny be, noz to the U1!- 
laing regardant. But if this term with the 
Appurttenances had bin iFthe Deed, the Feef- 
kee Had right in Conſcience a8 woll to * 
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vowſons and Uillaing as to the relldue of the 
Manez: But tik the Ring of his meer motton 
give a Panoz with the Appurte nances, pet the 
Donee hath neither Right in Law noz Conſct⸗ 
ence to the Advswilons no; Millains. And the 
diverſity of the Law in theſe caſes makes the 
divert of Conſcience. 

Alſo if a man make a Leaſe fo: term of years, 
yielding to him and to his Heirs a certain 
Rent, upon condition that if the Rent be be⸗ 
hind by xl. days, #c. that then it ſhall br law= 
ful to the Leſſoz and his Hetrs to re-enter; and 
after the Rent ts behind, the Lefſoz agketh the 
Rent accoꝛding to the Law, and te is not pay= 
ed, the Lefſo2 dieth, his Meir entreth; in this 
caſe his Entry 19 lawfnl both in Raw and 
Conſcience, But if the Kefſoz had died befoze 
he had demanded the Rent, and his Heir de⸗ 
manded the Rent, and becauſe it is not pace d 
he re-entreth , in that caſe his Re-entry is not 
lawful neither in Law not Conſcience. 

Alſo if the Tenant in Dower ſow her Land, 
and die befoze the Cozn is ripe, the Cozn in 
Conſcience belongeth to her Executoꝛzs and not 
to Him in Reverſlon : but stherwile it is ty 
Conſcience of Saſs and Fruits. Ind the di⸗ 
verllty of the Law maketh there alſo the diver⸗ 
ley in Conſcience 

Alco if a man ſeiſed of Lands in his deme(- 
ne as of Fee bequeath-the Came by his lat 
will to another and to his Heirs, and dieth; in 
this caſe the Heir notwithtanding the wil 
hath right to the Land in Conſcience. And the 
reaſon is, becauſe the * judgeth that wilt 
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to be void; and as it is void in the Law, ſo it 
is void in Conſctence. 

Allo if a man grant a Rent fo: term of life, 
and make a Leaſe of land co the ſame grantee 
fo: term of like, and thr Tenant alteneth both 
in Ft; in this caſe he in the Reverſion hat) 
good Title to the land both tn Law and Con⸗ 
ſcience, and nat to the Rent And the reaſon 
ig, becauſc the land by the Alienatton is foz⸗ 
keit by the Law to him in the Reverſton, and 
not the Rent, 

Alſo (f Lands be given to two men and to a 
woman in Fee, and akter one of the men en- 
termarrieth with the woman, and alte neth the 
land, and dieth; in this caſe the woman hath 
right but onely to the third part: but if the 
man and the woman had been marrted together 
befoze the firſt Feotfment, then the woman, not⸗ 
withſtanding the Altenatton of her Hus band. 
ſhould have had right in Law and Conſcience 
to the one half of the land. Ind ſo tn theſe two 
caſes Conlctence doth follow the Law of the 
Realm. Alſo if a man have two Sons, one 
befozeEſpouſals,and another after Eſpouſals, 
and after the Father dieth ſeiſed of certain 
lands; in this caſe the younger Son ſhall en- 
joy the lands in this Realm, ag Heir to his 
Father both in Law and Conſcience. - Ind the 
cauſe is, becauſe that Don bozn after Eſpou⸗ 
ſalg is by the Lawof this Realm the very 
Hetr, and the elder Son is a Baſtar d. And of 
thele caſes. and many other like tn the Laws of 
England map be fozmed the Sy!logi'm of Conſci⸗ 
ence, oz the true judgement of Conlcience, in 
this manner. Sindercſis mintſtreth the _ 
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thus, Bight wiſenels is to be done to every 
man: upon which Majoz the Law of England 
miniſtreth the Minoz thus, The Jnheritance 
belongeth to the Son bozn after Eſpoulals , 
and not to the Sen boꝛn befozeEſpouſals:then 
Conſctence maketh the Concluſſon, and ſaith, 
Therefoze the Inheritance is in Conſctence to 
be given to the Hon Þozn after Eſpouſals. And 
ſo in other caſes infinite may be fozmed by the 
Law of the Syllogiſm oz the right judgement of 
Conſcience : wherefoze they that be learned in 
the Law of the Realm ſay, that tn every cale 
where any Law is 0:dained fo: the diſpoſition 
of lands and goods, which is not againſt the 
Law of God,noz yet again theL aw of Reaſon, 
that the Law bindeth ail them that be under 
the Law in the Court of Conſctence, that is to 
ſay, tnwardly in his Soul. Ind therefore tt 
is ſomewhat to marvatl, that Spiritual men 
have not endeavoured themſelves in time paſt 
to have moze knowledgof the King's Laws 
then they have done, 6: then they pet doe: fo: 
by the ignoꝛance thereof they be oft times igno⸗ 
rant of that that ſhould ozder them accozding 
to right and juſtice, as well concerning them⸗ 
ſelves,as other that come to them fo: Counſel. 
And now,fozaſmuch as J have anſwered to thy 
Queſtions ag well as J can; J pzay the that 
thou wilt Hew me thy opinion in divers caſes 
fozmed upon the Law of Englund, wherein J 
am in doubt what is to de Holden therein in 
Tonſctence. ; 

Lot, Shew me thy Queſtions and J will 


ſap as me thinketh therein. 


CHAP, 


DIALOGUETL. 


CHAP. XXL. 
4 The fir Queſtion of the Student. 


Stud. 12 any Ink ant that is of the age of xr 

years, and hath reaſon and wiſed ome 
to govern himſelf, ſelleth hig Land, and with 
the mony thereof buteth other Land of grea⸗ 
ter value then the (r> wis, and taketh ehe 
P2stits thereot; whether map the Inkant ask 
His fir Land again in Conſcience, as he may 
by the Law. 

Dot, what thinkrſ thou in that Queſtton? 

Stud. Me ſeemeth that, fozaſmuch as the 
Law of i:ag!and in this Article is grounded 
upon a Pieſumption, that is to ſay, that In⸗ 
kants commonly afoze they be of the age of xxj 
years be not able ro govern themſelves, that 
pet, fo:aſmuch as that Pꝛeſumption fatteth in 
this Infant, that he may not in this caſe with 
Conſctence ask the Land again that he Hath 
1 his great advantage, as befozc appra- 
reth. 

Doct. Js not this ſale of the Jnfant and the 
Feoffment made thereupon, it any were, votd-= 
able tn che Law? 

Stud. Pes vertiy. 

Doct. And if the Feoffæ have no right by the 
Bargain, noz by the Feoffment made the reup⸗ 
on, whereby Hemd he then have rtght thereto, 
us thou thinkeſt ? 

Stud. By Conſcience, as me thinketh, fox the 
xeaſon that I have made befoze. 

Deck. Ind upon what Law ſhould ng 
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Conſcience de grounded that thou ſpeakeſt of ? 
Foz it cannot be granted by the Law of the 
Realm, as thou haſt faid thy ſelf. Ind mes 
thinketh that it cennot de grounded upon ths 
Law of God, noz upon the Law of Reaſon 4 
fo: Feoffments noz Contracts be not grounded 
upon neither of thoſe Laws, but upon the Lam 
of Man. 

Stud. Akter the Law of Pioperty was 8z= 
dained, the prople might not conveniently five 
together without contracts ; and therefaze it 
ſemeth that Contracts be grounded upon the 
Law of Reaſon, oz at the leaſt upon the Law 
that is catled Jus gentium. 

Dea, Though Contracts be grounded upon 
the Law that is called Jus gen tum, becauſe 
they be fo neceſſary and ſo general among all 
people; yet that pzoveth not that Contracts 
be grounded upon the Law of Reaſon: fox 
though the Law called }us gcitiim be much ne⸗ 
ceſſary fo; the people, pet tt may be changed. 
And therefoze if it were oz dained by Statute, 
that there ſhould be no Dale of Land, ne na 
Contract of Goods, and if there were, that it 
Hould be votd, ſo that every man ſhould con⸗ 
tinue (tilt ſeiſed of his Lands and poſſeſed of 
his Goods; the Statute were good, Ind 
then (f a mon againft that Dtatute (old his 
Land foz a ſumme of money, yet the Seller 
might lawfully retain his Land accozding to 
the Statute : and then he were bound ts no 
mo2e but to repap the money that he received, 
with reaſonable expenſes in that behalf, And 
fo in like wiſe methinketh that in this cafe 
the Intent may with good Conſcience „ 
Ntg 
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into his firſt land; becauſe the contract aftet 
the Maximes of the Law ot the Realm is void 
toꝛ, as I have heard, the Maximes of the Law 
be of ag great ſtrength in the Law as Statutes. 
And ſome think that in this caſe the Inkant ia 
bound to no moze, but only to repay the money 
to him that He ſould His land unto, with ſuch 
reaſonable cots and charges as he hath ſuſt= 
atned by reaſon of the ſame. But tf a man ſell 
his land by a ſufficient and lawful Contract, 
though there lack Livery of ſeiſin oꝛ fuch other 
Dolemnities of the Law, yet the (eller is 
bound in conſctence to perfozm the contracg. 
But iu this caſe the contract is ſufficient, 4 ſo 
methtnketh great diverſitie betwixt the caſes. 
.. Stud. Foz this time J Hold me contented 
with thy opinton. x 


CHAP. XXII. 


J The {cond Queſtion of the Student. 


'F a man that hath lands foz term of 
like be impannelled upon an Inqueſt, and 

thereupon tceſeth Iſſues and dieth; whether 
may thoſe Iſſues be lebyed upon him in the 
RBeverſfon in Conſctence, ag they may be by 
the Law ? : wo 

Doct. It they may be levyed by the Law, 
what is thr cauſe why thou doſt doubt whe⸗ 
ther they may be tevyed by conſctente. 

Stud. Fo: there is a Maxime tn the Laws of 
Englard, that where two Titles run together, 
the eldeſt Title ſhati be pꝛeterred. Ind in this 
caſe the Title of him in the Reverſion ns 

| | . | oze 
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koze the Tiere of the Fozfeiture of the Iſcues 
And there koze J doubt ſomewhat whether they 
may be lawfully levyed. 

DoR, By that reaſon it ſeemeth thou art in 
doubt what the Law is in this caſe ; but that 
muſt necearily be known, foz eiſe it were in 
vain to argue what Conſcience will therein. 

Stud. It is certain that the Law is ſuch; 
awd ſo it is {itkewtſe (f the Busband kozkeit 
Alſues, and die, thoſe Iſſues ſhall be levied on 
the lands of the wife. 

Dect. And if"the Law be ſuch, it Teemeth 
that Conſcience is ſo in like wtſe : foz (lth it 
bs the Law, that fo: execution of Juſtice eve= 


rp man ſhall be impannelled when need re= 
-quireth; it ſcemeth reaſonable, that ik he 


will not appear, that he ſhould have ſome pu⸗ 
nichment foz his not appearance, fo; elſe the 
Law ſhould be clearly fruſtrate in that point. 
And the pain as J have heard, is, that he 
ſhail ioſe Jſſues to the King foz his nor 
appearance, wherefo:e it ſeemeth not tncon= 
ventent noz - again Conſcience, though the 
Law be, that thoſe Jſues ſhall be levied of 
him in the Reverſſon, koz that the conditi= 
on was ſccretly underſtood in the Law to 
pals with the leaſe, when the leaſe was 
made. And therekoze it is fo: the Leſſoz to 
beware, and to pzevent the danger at the ma⸗ 
king of the leaſe, oz elſe it Chall be adjudged 
his own default. And then this particulas 
Maxime, whereby ſuch Iſſueg ſhall be levied 
upon him in the Reverſfon, (is a particular 


Exception tn the Law of Enel:yd from the ge= 
nerai Maxime that thou hqſ#-remembzed be= 


foze, 
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toze, that is to ſay, that where two Titles ran 
together, that the el deſt Title hall be pzeferred, 
and ſo in this caſe the general Maxime in this 
point ſhall hold no place, neither in Law no: 
in Conſcience, foz by this particular Maxime 
the trength of the general Maxime ts reſtrain⸗ 
ed to every intent, that is to (ay,as well in Law 
as iu Conſcience. 


CHAP. XX[l[, 
The third Queſtion of the Student. 


St, IIa Tenant fox term of like oz fog term of 

peats dowaft, whereby they be bound by 
the Laws to yield co him in the reveron 
treble Damages, and ſo ſhall fozfett the place 
waſted; whether is he alſo bound in Conſci⸗ 
ence to Pap thole Dammages, and to reftoze 
that place waſted immedtatiy after the Wall 
done, as he is in the ungte Dammages, oꝛ that 
he is not bound therets till che treble Damma- 
ges and place waſted be recovered in the 
King's Court. 


| Do&., Befoze Judgement given in the treble 
Dammages and of the place waſted, he ts 
not bound in Conſcience to pay them, foz it is 
uncertain what he (hould pay: But it (ufi- 
cech that he de ready till Judgement be given 
to pield Dammages accozding to the value 
of the wal z but after the Judgement given, 
He is bound in Conſcience to yield the treble 
Damages, and aiſo the place waſted. nd 
the (ame Law is in all Statutes Penal, that 
G to lay, that xo man is bound in Confcience 
to 
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to pay the Penalty till tt be recovered by the 
Law. 

Stud. whether may he that haty offended a= 
gainſt ſuch a Statute penal, defend the Action, 
b hinder the Judgment, to the intent he would 
not pay the Penalty, but onely fingle Dams 
mages ? 

DoR. Jf the Za ton be taken right wiſely ac= 
toꝛding to the Statute, and upon a juſt Couſe, 
the Defendant may in no wiſe defend the Ackt⸗ 
on, unieſs he have a true ditatoze matter to 
plead, which Could be hurtful to him tf he 
pleaded not, though he be not bound to pay the 
Penalty till it be recovered, 


CHAP. XXIV. 
The fourth Queſtion of che Student. 


Stud. IF a man enfeoffe other in certain Land 

| upon condition, that if he enfeoffe any 
other, that it ſhall be lawful foz the Feoffoz 
and his Heirs to re-enter, tc. whether is this 
Condition good in Conſcience, though it be 
votd in the Law? 

DoR. what is the cauſe why this Condition 
is void tn the Law. 

Stud. The cauſe is this, by the Law it is inct= 
dent to every State of Fef-flmple, that he that 
hath the Eſtate may lawfully by the Law, 
and by the gift of the Feockoz, make a Feeff-= 
ment thereof : and then when the Feoffoz re= 
ſtratneti him after that he ſhall make no Feoff« 
ment to ne man agatuſt his own fozmer Gant, 
and alſo againſt the purity of rhe ſtate 7 9 
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Fee-ſimple, the Law judgeth the condition to 
be void: but if the condition had been, that he 
Gould not have infeoffed ſuch a man oz ſuch a 
man, that condition had bern god, fox yet he 
might inkeofte other. 

Doct. Though the ſatd condition be againſt 
the effect of the (tate of a Fee-ſimple, and alſo 
again the Law; nevertheleſs it is not a⸗ 
gainſt the Intent that the parties agreed ups 
on, und that at the time of the Livery. And 
fozalmuch as the Intent of the parties was, 
that if the Feoffce infeoffed any man of the 
land, that the Feoffoz ſhauld enter, and to 
that intent the Feoſfee took the (tare, and af* 
ter bzake the Intent; it ſeemeth that the 
_ in Conſcience ſhould return to the Fe⸗ 
offoz. 

Stud. The Intent of the parties in the 
Laws of England is void in many caſes, that 
19 to (ay, if he be not ozdered accozding to the 
Law, Ind it a man of his meer motion, 
without any recompence , intending to give 
lands to another and to His Heirs, make a 
Deed tinto him , whereby he gtveth him thoſe 
Lands, to have and to hold to him for ever, in- 
rending that by the word for ever the Feoffee 
ſhould have the land to him and to his Meirs; 
in this caſe his Intent is void, and the other 
ſhall have the land onely foz term of Life. Al⸗ 
ſoif a man give lands to another, and to His 
Deirs fo: term of xx. years, intending that 
tf the Leſſee die within the term, that then 
his Þeirs ſhould enjoy the land during the 
term; in this caſe his Intent is void, fo: 
by the Law of the Realm all Chattels — 

an 
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and perſonal ſhall go to the Executo;s, and not 
to the Hetr. Alſo it a man give lands to a man 
and to His wife , and to third perfon, «n= 
tending that every of them ſhould take the third 
part of the {and as thzee common perſons 
ſhould, his Intent is votd; foz the Yugband 
and the wife, ag one per ſon in the Law, ſhall 
take oneiy the one Half, and the third Perfon 
the other half, But theſe cules be alway to be 
underſtood where the ſaid Eſtateg be mide 
without any Recotnpence Ind fozaſmuch a8 
in this p2incipal caſe the Intent of the Feoffoz 
ig grounded again the Law, and that there is 
no Recompence appointed foz the Feoffment. 
methinketh that the Feoffoz hath neither right 
to the land by Law no2 Conſcience : foz if he 
ſhould have it by Conſcience, that Conſcience 
ſhould be grounded upon the Law of MNenſon; 
and that it cannot, foz Ccnditions be not groun- 
ded npon the Law of Neaſon, but upon the 
Maxims and Cuſtoms of the Reaim;and there» 
foe it might be ozdained by Statute, that all 
Conditions made upon land ſhould be void. nd 
inhen a Condition ts votd by the Maxtms of 
the Law, it is as fully votd io every Intent, 
(gif it were made votd by Statute: and fo 
methinketh that in this cafe che Feeffoz hath 
no right to the land in Law no: in Conſctence. 

D-&t, Jam content thy opinton band till 
we ſhall hebe hercafcer 2 better {otfure to ipeas 
farther in this matter, 


1 CHAT, 
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CHAP: XXV, 
* The fifch Queſtion of the Student. 


St. 12 a Fine with Pꝛoclamation be levied 

accoꝛ ding to the Stat. and no claim made 
within v. vears, ac. whether is the right of a 
Stranger extincted thereby in conſcience, ag 
it is in the Law? 

D G. Upon what conſIderation was that 
Statute made ? 

Stud. That the Right of lands and Tene- 
nrents might be the moze certainly known, and 
not to be ſo uncertatn as they were befoze that 
Statute. 

Doct. And when any Law of Man is made 
foz a Commonwealth,oz foꝛ the good Peace and 
quietne(s of the people, oz foz any Inconveni⸗ 
ENnce 0: hurt to be ſaved from them, that Law 
is god; though percaſe it extind the Right of 
a Stranger, and muſt be kept in the Court of 
Tonlcience: foz, as it is ſaid befoze in Ch. 4. 
by Laws rightwiſely made by Man it appea- 
reth who hath right to the lands and gods, fo: 
whatſoever a man hath by ſuch a Law he hath 
it rightwilely, and whatſoever He holdeth a- 
gainſt ſuch a Law, he Holdeth unrightwilely. 
And furthermoze it is ſaid there, all che Laws 
made by man which be not contrary to the Law 
of God muſt be obſerved and kept, and that in 
Conſcience, and he that deſpiſeth them deſpt- 
ſeth God, and he that reſiteth them reſifeth 
God. Aldo it is to be underſtood, that Pol- 
leſſiong and the Right thereof are ſubject — 
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the Laws, ſo thar they therefoze with a cauſe 
reaſonable may be tranſlated and altered from 
one man to another by the act of the Law. 
Ind of this consideration that Law is ground- 
ed, that by a Contract made in Fairs and 
Markets the P:operty is altered, except the 
P:operty be to the King, ſo that the buyer pay 
Toll, oz do ſuch other things as ts accuſtomed 
there to be done upon ſuch contracts. and that 
the bupcr knoweth not the fozmer P2opertp, 
Ind in the Law Civil there is a like Law, 
that if a man have another man's Goods with 
a Title th:ce years, thinking that He Hath 
Right to tt, he hath the very IRtght unto the 
thing ; and thar was made foz a Law, to the 
intent that the Pzoperty and Bight of things 
thould not be uncertain, and that Yartance and 
ſtrife ſhould not be among the people. And 
fozaſlmuch as the fad Statute was 02datned 
to give a certainty of Title in the lands and 
tenements comp:tled en the Fine, it ſeemeth 
that that Fine extinceth the Title of all other, 
as well in C onſcience, as it doth in the Law. 
And lth J have anſwered to thy Queſtion, J 
pꝛap thee let me know thy minde in one Que⸗ 
ſtion concerning Tatled lands, and then J wilt 
trouble thee no farther at this time, 
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CLAP, XXVI. 


A Queftion made by the DoRour, how certain 
Recoverics that be uſed in the King's Courts 
to defeat ra-led Land may ſtand 
with Conicicnce, 


Have heard ſay, that when a man that (s 
lei ſed of landg in the Tail felleth the land, 
that it is commonly uſed, that he that buyeth 
the land (hall, fo: his Surety, and fo: the a⸗ 
votding of the Tail in that behalf, cauſe ſome 
of His Friends to recover the ſald lands again 
the ſaid Tenant tn tati : which Recovery, as 
F have been credibly inkozmed, ſhall be Had 
in this manner. The Demandants ſhall 
ſuppole in their wit and Declaration, that 
the Tenant hath no Entry but by ſuch a 
Stranger as the Buyer ſhall liſt to name and 
:ppotnt. where indeed the Demandants never 
had poſſeſſion thereof, no: yet the ſaid Stran- 
ger. And thereupon the (aid Tenant in tail 
ſhall appear tn the Court, and by aſſent of the 
purties ſhall vouch to warrant one that he 
knoweth well hath nothing to pield in bolue. 
And the Uouchee ſhall appear, and the Te- 
mandants ſhall declare againſt him; and there- 
upon he ſhali take a day to emparle at the ſame 
term and at that day by aſſent and Covin of 
the parties he ſhall make Default, upon which 
De fault, becauſe it io a Default in deſpite of 
the Court, the Demandants ſhall have Judg⸗ 
ment to recover againſt the Tenant in tail, 
und he over in value again the Mouc her: and 
thts 
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this Judgment and Recovery in value is taken 
fo: a Bar of the Tatl foz ever. How map it 
there koze be taken, that the Law andeth with 
Conſctence,that as it ſeemeth alloweth and fa- 
voureth ſuch feigned Recoveries. 

Stud. JE the Tenant in tail ſell the land fox 
a certain fum of mony, as is agreed betwixt 
them, at ſuch a pꝛice as ts commonly uſed of 
other lands, and fo: the ſurety of the Sale ſut⸗ 
fereth ſuch a Recovery as is afozeſatd ; what 
is the cauſe that moveth the to doubt whether 
the ſatd Contrac,oz the Recovery made there= 
upon, fo: the Surety of the Buyer that hath 
truly payed his mony fo: the ſame, choul d ſt and 
with Conſcience ? 

Dt. Two things cauſe me to doubt therein. 
One is, foz that after our Loꝛd had given the 
Land of Beheſt to Abraham and to his Seed, * 
that is to Cay, to his Child:en, in poſſe ſſion al⸗ 
way to continue, he (ald to Mylcs, ag it appear⸗ 
eth Levir, 25, the Land (hall not be told for ever, 
for it is mine: and then our Loꝛd aſſigned a cer⸗ 
tain manner how the land might be redeemed 
in the pear of Jubelcr, ik it were fold befoze. 
Ind fozaſmuch ag our Lo:d would that the 
land ſo given to Abraham and his Childzen 
ſhould not be ſold fo: ever, it ſeemeth that he 
doth againſt the enſample of God that alteneth 
02 ſelleth the land char is given to him and to 
his Childzen, as lands entailed be given. 
Another cauſe is this : It appeareth by the 
Commandment of God, that thou ſhale not co— 
vt the houſe of thy neiehbogt, Kc. And tf that 
Concuptiſence be p:ohibited, moze ſtronger 
then the unlawful Taking and withholding 
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thereof is pꝛohtbited: and foꝛaſmuch ag tatled 
land, when the Þncefto: is dead, is a thing 
that of right is belonging to his Hetr, fo: that 
he is Meir accozding to the Gift, how may the 
n Right oz Conſcience be hol den from 
m 
Stud. Notwithſtanding the P2ohtbitton of 
Fimighty God, whereby the Lond that was 
given to Abraham and to his ſeed might not be 
altened koz ever, pet lands within walled 
Towns might lawfully be aliened foz ever, ex⸗ 
cept the lands of the Levi:ics, appeareth in 
the ſaid 25. Chap. of Levitic. And ſo tt ap: 
peareth that the ſaid P2ohibition was not ge- 
neral fo: every place, and that among the 
Jews. And it appeareth alſo that it was given 
onely to Abrah1im and his childzen, and ſo it 
was not generally to all people. Ind it appea- 
reth alſo, that it extended not but onelp to the 
land of P:omiſſton, es it apprareth by the 
wo:ds of the ſatd Thapter, where it tg ſaid 
thus, All the Region of our poſſeſſion ſhall be ſou d 
under the condition of Redeeming : whereby ap- 
pearcth that lands in cur Countries be not 
bound to that Conditton ; and as they be not 
bound to that Condition, by the ſame reſo 
it followeth that they be not bound to the Came 
Ducceſſion, Therefoze that ſutd Law, that 
wills that the land given to Abraham and to 
His Seed (hall not be fold fo: ever, bindeth no 
land out of the land of P2:omiſſion ; an? 
ſome men will ſay, that ſithen the Paſſton of 
our Lozd was p:zomulgate and known, bindet! 
not there. And to the ſecond Reaſon, which if 
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It muſt needs be granted that it is not lawful 
to any man unlawfully to covet the Houle of 
his netghbour, and that then moe (tronger he 
map not unlawfully take it from him. But 
then tt remaineth fo: thee pet to pzobe how in 
this caſe this tatled land that is ſold by his 
Anceſtoz, and whereof a Recovery is Had re⸗ 
coꝛded in the King's Court, may be ſatd the 
lands of the Metr. 

Doct. That may be p:oved by the Law of 
the Realm that ts to ſay, by the Statute of 
Weſtminſter 2, cap, 1. where it 19 (aid thus. 
The will of the Giver exp:eſly contained tn 
the Deed of his Hift ſhall be from hencefozth 
obſerved, ſo that they to whom the Tene⸗ 
ments be ſo given ſhall not have power to ali⸗ 
en, but that the lands after their death ſhall 
remain to the Iſſue, oz return to the Donour, 
if the Iſſue fail Wy the which Statute it 
appeareth evidently, that though they tos whom 
the Tenements were ſo given altencd them a= 
way, that yet nevertheleſs ther in Law and 
Conſcience, by reaſon of the laid Stotute, 
ought to remain to their Heirs accozding to the 
Gift ; fox it is Holden commonly by all Do⸗ 
cours, that the Commandments and Rules of 
the Raw of man, oz of a poſittve Law that is 
lawfully made, binde all that be Dubjects 
to the Law acco:ding to the minde of the 
Maker, and that in the Court of Conſci⸗ 
ence. 

Stud. Doſt thou think that if a man offend 
againſt a Statute penal, that he offendeth in 
Conſcience ? Admit that he do it not of a wil⸗ 
ful diſobedience, oz that he will not ober the 
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Law: fox if he do tt of Diſobedtence, think 
he offendeth, 

Voc. It it be but onely a Statute that is 
called Popular, tt bindeth not in Conſcience to 
the payment of the Penaltp, till it be recovered 
by the Law, and then it doth binde in Conſci⸗ 
ence: but tf a Statute be made pztncipally to 
remedy the hurt of one party, and fo2 that 
Hurt tt giveth a Penalty to the party, in that 
caſe the offendour of the Statute ts bound im⸗ 
medtately to reſtoze the Dammages to the va⸗ 
lue of the hurt, ag it is upon the Statute of 
Waſt; but the Penalty above the hurt he is 
not bound to pay tiii Judgement be given, ag 
it is ſatd befoze. But Statutes by the which 
it is aſſigne d who ſhatl Have right oz pzoprrty 
to theſe Lands and Tenements, 02 to theſe 
Geds 02 Chattels, if it be not againſt the Law 
of God noz againſt the Law of Reaſon, binde 
all them that be ſubject to the Law in Luw 
and Conſctence. And ſuch a Statute is the 
Statute of Weſtm. 2. whereof we Have treated 
befo:e ; wherefo:e tt muſt be obſerved by Ton- 
ſcte nce. 

Stud. But ſome held that the Statute of 
Weſtm. 2. was made of a ſingularity and pꝛe⸗ 
ſumptton of many that were at the latd Parlta- 
ment, koz exalting and magnifying of their own 
Blood; and therefo:e they Cay that that Sta- 
tute made by ſuch a pzeſumptton bindeth not in 
Conſcience 

Dt. It is very pertlloug to judge fo: cer- 
tain that the lald Statute was made of ſuch 
pꝛeſumption as thou ſpeakeft of: fo: there be 
many conftderations to p2oye that the 5 
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Statute was not made of ſuch p:cfumption , 
but rather of a very good minde of all che 
Darltament, 02 at the leaſt of the moze part 
thereof , and foz the common wealth of all the 
Realm, and firſt in the King, the which 
in the ſald Parltament was the Head, and 
moſt chief and pztnctpal part of the Parit⸗ 
ment, ( ag he is tn every Parltament) cans 
not be noted to be ſuch intent: fo: tt is not ne= 
cefſary, noz it was not then in uſe, that lands 
of the Crown ſhould be encatled Ind in 
Spiritual men, ne yet in certain Burgeſſes 
and CTittzens of che tatd Parliament , which 
at that time had na lano, there cun be noted 
no ſuch ungularity : no: pet in the Noblemen 
and Gentlemen, no: (ach other as were of 
the lald Parltament and had Lands aud Te= 
nements. Jr is not good to judge in certain 
that they did it of ſuch prꝛeſumption; but tr 
is good and expedient in this caſe, s it 159 in 
other caſes that be in doubt, to hold the ſu⸗ 
rer wap, and that is, that it wag made of 
Charitie, to the intent that he noz the Berg 
of him to whom the Land was given ſhould 
not fall into extreme povertte , and the edy 
haply run into offence agatnſc>t God. And 
though it were true, as they ſap, that it 
was not made of Charity, but of pꝛieſum⸗ 
ption and Ungulartty, as they ſpeak ok: 
nevertheleſs, fo:almuch as the Statute is 
not againſt the Law of God, noz againf 
the Law of KBeaſon, it muſt be obſerved 
by all them that be Subjects unto that 
Law. Foz, as John Gerion, in the Trea= 
tile that he entitled in Litine D: v ſpiritoali 
Anmr 
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Animz, the fourth Leſſon, aud the third Coꝛol⸗ 
lary, ſatth, God wills that makers of Laws 
Judge onely of outward things, and reſerve 
ſecret things to him. And ſo it appeareth that 
man map not judge of the tnward intent of the 
deed, but of ſuch things as be apparent and 
certain: but it is not apparent that there 
wag any ſuch cozrupt intent tn the makers 
of the (aid Statute : how may it therefoze be 
ſaid that the Law is good oz rb6ghtwiſe, that 
not onely ſuffereth ſuch things againſt the 
Statute, but alſo againſt the Commandment 
of God ? 

Stud, To that ſome anſwer and ſay, that 
when the land is ſold, and a Recovery ts had 
thereupon in the King's Court of Recozd, that 
it (uffereth to bar the Tail in Conſctence; fo: 
they ſay, that ag the Tail was fir ozdained by 
the Law, ſo they ſay that by the Law it is ad⸗ 
nulled again. 

Doct. Be thou thy ſelf judge, if in that caſe 
there be like authozity in the making of the 
Tail as there is in the adnulling thereof: foz 
it was oꝛdained by authozity of Parliament, 
the which is alway taken foz the moſt high 
Court in this Realm befoze any other, and 
it ts adnulled by a falſe Suppoſal, foz that, 
that they that be named Demandants ſhould 
Have right to the Land, where in truth they 
never had right theteto : whereupon followeth 
a falſe Duppoſal in the wozit, and a falle 
Suppoſal tn the Declaration, and a Youcher 
to warrant by Covin of ſuch a perſon as hath 
nothing to pield in value; and thereupon by 
Covin and Concluſſon of the parties a" 
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eth the Default of the Youchee, by the which 
De fault the Judgement ſhall be given, And 
lo all the Judgement is dertved and grounded 
of thr untrue Suppolal and Covin of the 
partics, whereby the Law of the Realm, that 
hath ozdatned ſuch a wit of Entrie to help 
them that have right to lands oz Tenements, 
is defrauded, the Court is deceived, the Heir 
is diſherited, and, es it is to doubt, the Buyer 
and the Seller, their Þetrs and Afligns, ha⸗ 
ving knowledge of the Tatl, be bound to Re= 
ftitutton. Ind verily J have heard many times, 
that after the Law of the Realm ſuch Recove= 
tries ſhould be no Bar to the Heir in the Tait, 
if the Law of the Realm might be therein in⸗ 
differently heard. 

Stud. J cannot ſ but that after the Law of 
the Realm it is a Bar of the Tatl ; for when 
the Tenant in tatl Hath AMouched to warran⸗ 
ty, and the TJouchee hath appeared and centred 
into the warranty, and after hath made De⸗ 
fault in deſptte of the Court, whereupon Judg⸗ 
ment is given fo: the Demandant againſt the 
Tenant, and fo: the Tenant that he ſhalt reco⸗ 
ver in value againſt the Uoucheh; tf the Hetr in 
the Tati ſhould after bzing his Formedon. and 
recover the lands entatled, and after the TIou= 
chee purcihaſcth lands, thea ſhould the Heir 
allo have Execution againſt him to the value 
of the landg entatled, as Bett to his Inceſto: 
that wag Tenant in the fir> Xc>ton, and (o he 
ſhould have his own lands, and alſo the 
lands recovered tn value. And therefoze, be- 
cauſe of the pꝛeſumption that the Tlouchce may 
purchaſe lands after the Judgement ſome be 
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of opinion that it is in the Law a god Bar of 
the Tatl. 

Da, J ſuppoſe that tn that caſe thou haſt 
put that che TIouchee map bar the Heir in tatl 
of his Recoverie in value, becauſe he hath re⸗ 
covered the firſt lands, Nevertheſels J will 
take a reſpite to be adviſed of that Recovery tn 
value. Ind tf thou canſt pet ſhew me any other 
conſideration, why che ſatd Recovertes ſhould 
ſtand with Conlctence, I pꝛay the let me hear 
thy conceit therein; fo: the multitude of the 
ſatd Recoverirs ts ſo great, that it were great 
pitte chat all ſhould be bound to Reſtttutton 
that have lands by ſuch Recovertres, th there 
is none (as far as J can hear) diſpoſe them to 
re ſtoze. 

Stud. Some men make another reaſon to prove 
that the ſatd Becovertes ſhould be ſuffictent by 
thr Law to avotd the Statute of Weſt, then 
and ik they be ſuffictent thereto, they be ſufft- 
ctent tn Conſcience, 

Doct. what is thetr reaſon therein 2 

Stud. In the 7. year of H,8.c.4, among other 
things it ts enacted, that all Recoverers.thetr 
Heirs and Bigng, may avow and juſtifie fo: 
Ments, Services and Cuſtoms by them reco⸗ 
vered, ag they againſt whom they recovered 
might have done. And then they ſay, that when 
the Parliament gave to ſuch Recoverers au⸗ 
tho:tty to avow and juſtifie fo: ſuch Rents Tu⸗ 
ſtoms and Services as they recovered, that 
the tntent of the Parltament was, that ſuch 
KBecoverers ſhould have right to that foz the 
which they ſhould avow oz juſtifle : foz elſe they 
lay that tt ſhould be in vain to give them ſuch 
pow⸗ 
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power, and that the Parliament chould elſe be 
taken in manner as fo:tificrs of wzongful 
Titles ; and ſo they tay that luch Recoberers, 
by reaſon of the (aid Statutt, have right by 
the Law. 

Doct. That Statute, og it ſcemeth, wes 
made onely to give to the Recoverers a fo:ur 
to avow and juſtifle, which they Had not befoze, 


though they had recovered upon a god Title. 


And the cauſe why they had no fozm to avow 
oz juſtifie befo:e the (td Statute was, foral= 
much as the Recoverers did not by the pze⸗ 
tence of their Action affirm the Poſſeſſion of 
him oz them againſt whom they recovered, 
noz claimed not by them, but rather diſefitr-= 
med and deſtroyed their Eſtate, Ind there 
koze they cannot alledge any continuence of 
their Title by them, as they may that have 
Rents oz Services, oz ſuch other, ot the Gzant 
of other by Decd oz by Fine. Ind therefoze, 
ag tt ſxmeth, the moſt pꝛinctpal cate of che 
Dtatute was, that ſuch iRecoverers ſhould a= 
vow and juſtific fo: Rents, Scrvices and Cu-= 
ſtomg, es they ſhould oz might doe that had 
them by Fine oz Deed; not having any re= 
ſpect, as tt ſcmeth, whether t hey recovered a= 
gain Tenant in Fe ümple oz in Fee-tatl, 
noz whether the Recoverteg were had upon a 
rightful Title. Ind therefoze, as me ſcœmeth. 
the ſaid Statute neither afftrmeth noz diſafftr⸗ 
meth the Title of Becoverers, whereby they 
do avoty: Foz ik a man hath right befoze che 
Recovery, the Right ſhould remain unto him 
not withſtanding the ſatd Statute ; and fo me 
feemeth that the Title of them that Have the 
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Land entailed by ſuch Recovertes is no⸗ 
thing tozttfied noz affirmed by the ſaid Dt a- 
tute, but that they are in the ſame caſe ag 
tyey were bekoze. what thinkeſt thou there⸗ 
in? 

Stud. This matter is great: fo, as thou 
ſapeſt, there beſo many that have tatled lands 
by luch Recovertes, that it were great pity and 
heavynels to condemn ſo many perſons, and to 
judge that they all were bound to Reftitution, 

Foz J think there be but few in this Realm 
that have lands of any notuble value, but 
that thry oz their Anceſtoꝛs, oz (ome other by 
whom they claim, Have hed part thereof by 
tuch Recoveries. Inſomuch that Lozds Sp1- 
ritual and Tempozal, Knights, Squires, 
Rich men and Pooz, Monaſtertes. Colleges 
and Hoſpitals have ſuch land, foz ſuch Re⸗ 
covertes have been uſed of long time: who 
may think therefo:e, without great heavinel(s, 
that lo many men ſhould be beund to Reſtitu- 
tion, and that pet, as thou ſayeſt, no man dil⸗ 
poſeth him to make Beſtttutton? Ind fo J 
am in manner perplexed, and wot not what to 
Cay in this caſc, but that yet J truſt that Jg- 
nozance map excuſe many perſons in that be 
balf. 

D-&. Ignozance of the Deed may excule, 
but Janozance of the Law excuſcth not, but it 
be invinctble, that is to ſay, that they Have 
done that in them is to know the truth : as 
to counſel with learned men, and to ask them 
what the Law is in that behalf; and it they 
anſwer them that they map doe this oz that 
lawfully,then they be thereby excuſed tn Ton⸗ 
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ſcience, But yet in man's Law they be not 
thereby diſcharged : but they that Have taken 
upon them to have knowledge of the Law, be 
not excuſed by Jgnozance of the Law; ne no 
moze are they that have a wilful Jgnozance, 
and that would rather be Jgnozant than to 
know the truth, and therefoze they will not di⸗ 
ſpoſe them to ask any Counſel in it. And if it 
be of a thing that is againtt the Law of God oz 
the Law of Reaſon, no man ſhall be excuſed of 
Ignoꝛance; and ſo the re be but few that be ex⸗ 
culed by Jgnozance. 

Stud. What then 2? ſhall we condemn ſo many 
and ſo notable men. 

Doct. we ſhall not condemn them, but we 
ſhall give them their peril. 

Stud. Pet J truſt their danger is not fa 
great that they ſhould be bound to Reſtttutt⸗ 
on: Fo: Jh Gcrlon ſaith in his ſard Book 
called De unitate Ecclefiaſtics z» confideratione le- 
cunca, Quod communis error facit jus, that 18 
to ſay, Þ common Errour maketh a Right. 
DE which worde, as it ſeemeth, ſome truſt 
may be had, that though it were fully admit-= 
ted the Catd Recoveries were firſt had upon an 
unlawful ground, and againft the good 02der 
of Conſcience, that yet nevertheleſs, fozaſ- 
much as they have been uſed ok long time, fo 
that they have been taken of divers men that 
have been right-well learned in manner as fo: 
a Law, that the Buyers partly be exculed, ſo 
that they be not bound to Reſtitution, Ind 
mozeqver, it is certain that the Statute of 
Weſtminſter 2. noz none other Statute made by 
man cannot be of greater value oz ſtrength 
then 
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then was the Bond of Matrimony that wag 


ozdained of God. And though that Bond of 
MWatrimony was indiſſol vable, yet neverthe- 
tels Molcs ſuffered a Bill of Refuſal to the 
J<ws, which in Licine is called Libellum Repudii, 
and ſo they might thereby fo:ſake their wives, 
as it appeareth Deurcron,22 And therrfo:e like 
«3 & Diſpenſatton was ſuffered againſt that 
Bond, ſo it ſeemeth it may be againſt the 
Statute. 

Dt, As to that reaſon that thou haſt laſt 
made of a Bill of Refuſal, let all Purchaſo:s 
of Rand hear what our Lozd ſatth in the Go⸗ 
tpel of the [cws, of that Gili of Refuſal, Mat- 
icy 19. where he ſalth thug, For the hardneſs at 
your lic arts Mn cs ſuffered you to leave your Wives: 
tor 4* the beg-nning 't was not ſo, Of which words 
Toctours hold commonly, that though ſuch a 
TSii1 of Befuſal was lawful ſo that they that 
refuſed their Wives thereby Could be unthout 
pain in the Law, that pet it wag never liwful 
lo that it ſhould be without (In. And fo like 
wiſe it may be ſatd in this caſe, that ſuch Re 
roveries be ſuffered fo: the hardneſs of the 
hearts of Engi.ſh-men, which defſre Land and 
Poſſeſſion with lo great greedtneſs, that they 
cannot be withdzawn from it neither by the 
Law of God no of the Realm. And therefo:e 
the rich men ſhould not take the Poſſeſſtons of 
po men from them by power, without co- 
tour of Title, that is to lap, neither by 
open Diſſetüln, oz by the onely Sale of the 
Tenant in tal; and ſo to hold them a⸗ 
gainſt the expreſs words of the Statute, ſuch 
UBrcoveries have been (uffered. Ind _ 
0: 
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fo; their gteat multitude they may haply de 
without pain as ts the Lawof the Realm; 
ret tt is to fear that they be not without 
offence. as agatnſ> God. And as to the o⸗ 
ther Reaſon, that a common Errour ſhould 
make a Right, thole words, as me ſccmeth, 
de to be thus underſtood, that a Cuſtome uſed 
againſt the Law of man dall be taken in ſome 
Countreys foz Kaw, if the people be ſuffered 
ſo to Continue, And yet ſome men call ſuch 
a Cuſtome an Errour, becauſe that the con= 
tinuance of. that Cuſtome again the Law 
was parttp an Errour in the people, foz that 
they would not obey the Liw that was made 
by thetr Supertours to the contrary of that 
Cuſtome, But it is to de underftood that 
the ſaid Recovertes, though they have ban 
long uſed, map not be taken to have the 
ſtrength of a Cuftome ; foz many as well 
learned ag unlearned have alwap ſpoken az 
faint them, and pet do. And furthermoze, 
as J have heard ap, a Cuſtome 01 & 
P:eſcription in this Bealm againſt the 
Statutes of the Realm MNevatis not in the 
Law. | | 
Stud. Though a Cuſtome tn thts Realm 
p:evatleth not agatn> a Statute as to the 
Law, yet it ſeemeth that it may pzevatl a= 
gainſt the Statute in Torrſcience : fo; though 
Ignozance of a Statute excuſeth. not in the 
Law, nevertheleſs it may excuſe in Conſct= 
— ; and ſo it ſcemeth that it may do of a Cu⸗ 
ome. 
Doct. But (f ſuch Recoverles cannot de 
brought into a lawful Cuſtome in the Law, ar 
G ſeems 
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ſeemeth they may not be b:zought into a Cu- 
tome Conſcience, foz Conſcience muſt al⸗ 
way be grounded upon the Law, and in this 
caſe it cannot be grounded upon the Lawof 
Keaſon, no: upon the Law of God; and there⸗ 
koze it the Law of man ſerve not, there 19 no 
ground whereupon Conſcience in this caſe 
may be grounded, And at the beginning of 
fuch Recoveries, they were taken to be good, 
becauſe the Law ſhould warrant them to be 
geod, and not by reaſon of any Cuſtome: and 
ſo if the reaſon. of the Law will not ſerve in 
the Recoveries,the Cuſtome cannot help, foz an 
evil Cuſtome ts to be put away. And therefoze 
me ſe meth that the Recoveries be not without 
effence again God, though haply foz their 
great multitude , and that there ſhould not be 
as it were a ſubverſion of the Inheritance of 
many in this Realm, as well of Spiritual as 
Tempozal, they be without pain tn the Law 
of the Realm except ſuch Recoveries as by 
the common cout ſe of the Law be voidable in 
the Law by reaſon of ſome Uſe , oz of fome o⸗ 

ther fpecial matter: but what pain that 18, J 
will not temerouſly judge, but commit it to the 

goodneſs of our Lozd , whoſe Judgements be 

very deep and p:ofound ; noz J will not fully 

affirm that they that have Lands by ſuch Res 

-coveries ought to be compelled to Mrftttution : 
-but this ſeemeth to me to be good counſel, that 
every man hereafter Hold that is certatn, and 

trave that is uncertatn, and that is, that hr 

kp himſelf from ſuch Recoveries,and then he 

' (hall be free from all ſcrupulouſneis of Conſci⸗ 
rud, 
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Stud. It ſeemeth that tn this Queſtion thou 
pondere(t greatly the («td Statute of Weſtmin- 
(ter 2. and that though it be but onely a Law 
made by man, that yet fozaſmuch as it is not 
agatnſt the Lit of Reaſon noz the Law of 
God, thou thinkeſt that it mug be holden in 
Conſcience : and over that, as tt ſeemeth, thou 
art ſomewhat in doubt whether thoſe Recove= 
ties be any Ber to the Heir tn the Tatl by the 
Law of the Kraim, unleſs that he Have in va= 
lue in deed upon the TIouchee ; and that thou 
wilt thereupon take a reſptte oz thou ſhew thy 
full mine there in: and in likewile thou think=z 
ct. as J take it, that thoſe Recoverzrs cannot 
be bzough into a Cuſtoine, but that the lon⸗ 
ger that they be (ſuffered co continue, tf they be 
not gaod by the Law, the greater is the offence 
agatuſt God. And there koze thou ponde reſt lit⸗ 
tle that 'Cuftome, but yet thou agreeſt that it 
is good to ſpare the multitude of them that be 
paſt, leſt a ſubverflon of the Inheritance of 
many of this Realm might follow, and great 
trife and var tance aiſo, 4f rhey ſhould be ad= 
nulled fo: the time poſt, except there be any oz 
ther ſpectal cauſe to avotd them by the Law,ag 
thou hatt touched tn the laſt Reaſeu: but thats 
thtnkef that it were geod, that from Hencefozth 
ſuch Refovertes ſhould be clearly prohibited, 
and not be ſuffered to be Had in uſe, cs they 
have ben befoze ; and thou counſelleſt ali men 
therefoze torefrain themſcives frem ſuch Res 
coveries hereafter. 

poRt, Thou takeſt well that J Have ſatd, 
and acts: ding as J have meant it. 

Stud. Now, J pzap thre, ith I have heard 

G 3 the 
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thy Mueſtion of the ſe Recoveries, accozding to 
thy deſire.that thou woul deſt anſwer me to ſome 
particular Queſttons concerning tailed Lands, 
whereof thou haſt at this time given us oct aſl⸗ 
on to ſpeak. 

Doct. She w me theſe Queſttons, and J will 
ſhew the my minde therein with good will. 


CHA P. XXVII. 


C Tue firſt Queſtion of the Student, con- 
cerning Tailed Lands, 


Fa Diſſeiſoz make a Gift in tail to John at 
Scile, and J. ar St. foz the redaming of the 
Title of the Dj(ſeiſce agreeth with him, that 
he ſhall have a certain Rent out of the ſame 
Land to him and to Hig Heirs, and foz the 
ſurety of the Rent it is deviſed that the Diſ⸗ 
ſetſce (hall releaſe his right in the Land, ac. 
and that ſuch a Recoverie as we have ſpoken of 
be koze ſhall be had againſt the ſatd I. at St. to 
the ule of the payment of the ſatd Rent and of 
the fozmer Tatl : whether tandeth that Reco⸗ 
very well with Conſcience oz not, ag thou 
thinkeſt ? | 
Doct. I ſuppoſe it doth, foꝛ it is made foz the 
ftrength and ſurety of the Tatil, which the Diſ⸗ 
ſeiſee might have clearly defeated and avotded 
it he would: and therefo:e J think if the ſaid 
J. at S. had granted to the Diſſeiſee only by his 
Deda certain Rent fo: Releaſing of his Title, 
that Gant ſhould have bound the Hetrs in the 
Tail fo: ever. And then ik the Diſſeifte fox his 
moze ſurety will have ſuch a Recoverie, _— 
| ozt 
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foze appeareth, it ſcmeth that Becovery ſtand⸗ 
eth with good Conſcience, 

Stud. It ſœmeth that thy opinion is right god 
in this matter. And al ſo it appeareth that with 
a reaſonable cauſe ſome particular Recoveries 
may (and both with aw and Conſcience to 
bat a Tail. 


CHAP. XXVIII. 


4 The ſecond Queſtion of the Student, con» 4 
ccrning Tailed Lands, 


F a Tenant in Tail ſuffer a Recovery 

again him of his Lands entatled, to the 
intent that the Recoverer ſhall ſtand ſeiſed 
thereof to the uſe of a certain woman whom he 
intendeth to take to his wife, foz term of like, 
and after to the uſe of the flrſt Tail, and after 
he marrieth the ſame woman: whether ſtandeth 
that Mecovery with Conſcience, though other 
Recoveries upon Bargains and Hates did 
not : 

Doct. It ſemeth ves: fo: though the Sta= 
tute be , that they to whom the Tenements 
be ſo given ſhould not have power to alten, 
but that the Lands after their death ſhould 
remain to their Iſſues, oz revert to the Do⸗ 
nours it the IAſſues failed; pet tf he to whom 
the Landg were ſo given take a wife , and 
dieth letfed without Heir of his Body, and 
the Donour enter, the woman ſhall recover 
agatnſt him the third parc, to hold in the name 
of her Dow: te foz term of her life, though the 
Tat] be determined, And the ſame Law is of 

G 3 Te⸗ 
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Tenant by the curteſle, that is to ſay, of him 
that happeneth to marry one that is an Inhe⸗ 
ritrix of the land entailed, and they have J\(= 
ſus ; the wife dieth, and the Jſſue dieth; he 
ſhall hold the lands foz term of his life ag Te⸗ 
nant by the curteſie, notwithſtanding the 
wo:ds of the Statute , which lap, that after 
the death of the Tenant in tail without"Jſſue, 
the lands ſhall revert to the Donour: and J 
think the cauſe ig, becauſe the intent of the 
Statute ſhall not be taken, that it intended to 
put away ſuch Titles ag the Law ſhould give 
by reaſon of the Tail. And ls it ſcemeth that 
altke intent of the Statute ſhall be taken-foz 
Jointures, foꝛ elſe the Statute might be ſome⸗ 
time a letting of Matrimony, and it is not like 
that the Statute intended fo, And therefoze 
it leemeth, that by the onely Derd of the Te- 
nant in tall a Yoynture may be made be the 
Intent of the Statutes, though the wozds of 
the Dtatute ſerve not expꝛeſly foz it: foz ma⸗ 
ny times the Intent of the Letter ſhall be taken, 
and net the bare Letter; as it appeareth in the 
ſame Statute, where it ts ſatd, that he to whom 
the lands be given ſhall have no power to alt= 
en; yet the ſame Statute is conſ&vued, tl 
neither he noz his Heirs of his body ſhall ha 
no power to atien : and fo methinketh that ſuch 
an Intent ſhall be taken here foz ſaving. of 
Joynturesg. | 

Stud. Truth it is, that ſometime the Intent 
of a Dtatute ſhall be taken farther then the 
exp:eſs Letter ftretcheth ; but pet there may 
no Intent be taken againft the expzeſs words 


of the Statute, kez that chould be rather, an 
n- 
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tin: and it cannot be ene but 
that the Intent of the makers of the ſaid Sta⸗ 
tute was. that thel and ſhould remain continualz 
le in the Heirs of the Tail, as long ag che Tatl 
endureth ; and there can no Joputme be made 
neither by Deed nez by Recovery, but that the 
Tail muſt thereby be diſcontinued. And therefoze 
this Caſe of Joynture is not like to the ſaio ca⸗ 
ſeg of Tenant in dower 02 Tenant by the curte= 
fe : foz the Title of Dome and cf Tenancy by 
the curteſle groweth moſt ſpecially by the coninu⸗ 
ance of the poſſeſſion in the Heirs the Tail, but 
it is not ſo of Jcintures : and therefce by the 
onelp Derd of tie Tenant in the Tail there may 
no Jointures be lawfully mate againſt the ex⸗ 
p:eſs wozds of the Statute. And if there 
be any mate by way of Recovery, then it ſits 
meth that it muſt be put under the ſame Ruls 
as othec Recoveries muſt be of Lands entail- 
ed. 


CHAP. XXIX. 


C The chird Queſtion of the Student, conces- 
ning Tailed Lands, 


I F John at Noke, being ſeiſed of Lands in ka. 
of His mere motion make a Feoffment of 
certain Lands to the intent that the Feolkcks 
ſhall thercof make a Gift to the ſaid J. ar Noke to 
have to him and to His Heirs of his body, and 


ther make the Gift according ; and after the 


ſaid J. ar Noke kalleth into Debt, twherefoze de 
G 4 is 
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Is taken and put in pꝛiſon, E thereupon fo: pay- 
ment of his Debts he ſelleth the ſame Land, 
and fo; ſurety of the Buyer he ſuffereth a Re= 
covery to de h d againſt him in ſuch mannet a 
befoze appeareth : whether >ndeth that Reco⸗ 
bery with Conſctence 02 not ? | 
Doct. I would here make a little digrefſion to 
ask the another Mueſtton oz that I make an⸗ 
Cwer to thine ; that is to ſay, to fel thy minde 
Haw the Law by the which the body of the Deb- 
tour ſhall be taken and caſt into pꝛiſon, there to 
remain till he have patd the Debt, may ſtand 
with Conſctence, ſpecially if heſhave nothing 
to pay it with: foz, as it ſeemeth if He will rex 
1inqutſh his Gods, which tn ſome Laws is cal- 
led tn Latine Cedere bonis, that he ſhall not be 
empziloned ; and that is to be underſtood moff 
ſpecially, it he be fallen into Poverty, and not 
thzough his own default. 

Stud. There is no Law in the Realm that 
the Defendant may in any Caſe Cedere bonis, 
and, as me ſemeth, if there were ſuch a Law, 
it ſhould not be indifferent; fo: as to the know-= 
ledge of him that the money is owing to, the 
Debtour might Cedere bonis, that is to ſay, re= 
Llinquiſh his Goods, and yet retain to himſelf 
ſecretly great Riches. And therefoze that Law 
in ſuch caſe ſæmeth moze indifferent and righte⸗ 
ous, that committeth ſuch a Debtour to the 
Conſcience of the Plaintiff to whom the mony 
is owing, then the committing him to the Ton= 
ſcience of him that is the Debtour : foz in the 
Debtour ſome default may be aſſigned ; but in 
him tn whom the mony is owing may be aſſigned 
no default; ER 8 DA 
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Doct. But it he to whom the Debt is owing 
knoweth that the Debtour hath necthing to paę 
the Debt with, and that he is fallen ints Po= 
verty by ſome caſualty,and not thzough his own 
default; doth the Law of England hold that he 
may with god Confcience keep the Debtour (1 
in pziſon riil he be paid? 

Scud. Nap verily, but it thinketh moze 
reaſonable to appoint the liberty and the judg= 
ment of Conſcience in that Cale to the Debtee 
then to the Pebtour, fo: the cauſe befoze rehear= 
ſed, And then the Debtour, if he knew the 
truth, is (as thou haſt ſatd) bound tn Con⸗ 
ſcience to let him goe at {tbertie, though he be 
not compellable rhereto by the Law. And 
therefoze admitting tt fo: this time, that the 
Law of England in this Point ts good and juft, 
I p2ay thee that thou wilt make anſwer to mp 
Queſtion. 

Voc. J will with good will : and therefoze, 
as me ſæmeth, fozaſmuch as it appeareth that 
the lald Gift was made of the meer liberty and 
free wtil of the ſatd John ar Noke, and without 
any Recompeynce , that therefoze it cannot de 
otherwiſe taken, but that the intent of the 
ſatd John ar Noke, ag weil at the time of the 
ſatd Feoffment as at the time that he rece(= 
ved again the ſaid Gift in the Tail, was, 
that it tr happened afterwards to fall into 
Poverty, that he might alien the ſatd Land 
to telteve Him with: fo: how mey it be thought 
that a man will ſo much ponder the wralth 
of his Meir, that he will fozget himſelf 2 And 
ſo it ſeemeth that not only the ſatd Recovery 
tandeth with Conſcience , but alſo it he had 
i made 
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made onely a Feoffments of the Land, the Feoff- 
ment ſhould be in Conſcience a good Bar of the 
Tait: But if the ſaid Feoffment and Gift, Had 
Hen made in c.n\idecation of any Recompence 
cf Money, oz fog an» Matiimony, oz ſuch o⸗ 
ther, then the FeoFment of the laid John at 
Noke ſhauld not bind his Meir, and if he then 
ſuffered ane Recovery thereof, then the Re- 
coberp ſhould be of liks effect as other Reco⸗ 
veries whereof we have treated befoze, and 
that which J ſaid, it was good to fFavcu:r ra- 
ther fo: their multitude, then foz the Tonſct- 
ence. And the lame Law ig, that if the Son 
and the Heir of the ſaid John ar Nok:, in caſe that 
the ſaid Gift was made without Recom peuce. 
alien the Land fo; Poverty after the death of 
His Father; the Recovery bindeth not but as 
ether Recoveries do: fox it cannot be thought 
that the Intent of the Father was, that aue of 
dug Heirs in Tail ſhould foꝛ any neceſſity dishe⸗ 
rit all other He ts in Tail that ſhould come af- 
rer him, but foꝛ himſelf, methinketh, it is reaſon⸗ 
able to judge in ſuch manner as J have {aid be⸗ 
dure. 

Std Ind though the Intent of the ſaid John 
at Nok:, when he made the ſaid Feoffment, and 
when he took again the ſaid Gift in Tail, were, 
that if he fell in ned, that he might alien: yet 
I ſuppoſe that he may not alien, though percaſe 
fat the mae ſutety he declared Hig Intent to be 
tuch upon the Livery of ſeiſin: foz that Intent 
was contrary to the Gift that he fræly took upon 
Im; and when any Intent a Condition is de- 
elared o: reſerved again the State that any 
man wabcth oz excepteth, then ſuch an Intent 

Cc 
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5 Condit on is void by the Law. as by a Caſe 
that hereafter followeth will appear: that is to 
ſay, Jf a man make a Feoffment in fe, upon 
Condition that the Feoifee ſhall not alien to any 
man, that C.ndition s void; fo2 it is inc dent 
to every State of the Fex=Imple, that he that is 
ſo ſeiſed may alien. Ind like ag in a Fee=-fimple 
there is incident a power to alien. ſo in a State 
tail there is a ſecret Intent uncerſtood in the 
Gift, that no Ylienstion hall be made. Ind 
there koꝛe though the Intent of the ſaid John ar 
Noke were, that if he fell into Poverty, that He 
might ſell / and though he at the tak ng of the Gitt 
openly declared his Intent to be ſo: yet the In⸗ 
tent ſhould be void by the Law, as me ſemoeth; 
and if it be void by the Law it is alſo Void in 
Conſctence: and ſo the ſaid Recovery muſt be 
taken in this cale to be of the ſame effect es Re⸗ 
coberies of other Lands intailed be, and in no o⸗ 


th:r manne:. 


CHAP, XXX, 


The fourth Queſtion of the Student, concerning 
Recoveries of Inhetitances entailed, 


Stud, [| F an Annuity be granted to a man to 

| have and to receive to the G2antee, and 
to the Heirs of his Body, of the Coffers of his 
G2anto:z, and after the Gzantee ſufferech a Re= 
covery againſt him in a Wit of Encric by the 
name of a Rent in D:le of a 1.ke ſumme as the 
Annuity is of, with Wouchers and Judge= 


ment, after the common coyrle, and both por⸗ 
ties 
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tits tntend that the Annuity ſhall be recovered: 
whether ſhall the Recovery binde the Heir in 
rail of his Annuity ? 

Doct. what if it were a Rent going out of 
Nand of what effect ſhould the Recovery be 
then 2 | 

Stud. It ſhould be then of litze effect as if it 
were of Land. 

Do&. Ind ſo it ſcmeth to be of this Tnnutty; 
oz, ag me thinketh, a Rent und Annuity be of 
one effect; fo: the one of them ſh 111 be patd in 
xeady mony ag the other ſh 111. 

Stud. Truth, and yet there be many great 
Dtverſities betwixt them in the Law. 

Doct. I p:ay you ſhew me ſome of theſe Dt- 
perſities. 

Stud. Part J ſhall ſhew the, but J wot not 

ther J can ſhew the ail. But firſt thon 

It underſtand , that one diverſity is this. 
Every Rent, be it Rent-ſervice, Rent-charge, 
or Bent-ſeck, GW going out of Land, but char⸗ 
geth onely the Perſon, that is to ſay, the 
G:anto:, oz his Heirs that have Iſets by di(- 
cent, oz the Houſe, if it be granted by a Houſe 
of Religion to perceive of their Cocfers Al- 
fo of an Annuitp there lyeth no Action, but 
onely a W2:it of Annuicy againſt the G:antoz, 
dig Heirs o Succeſſoꝛs: and that writ of An- 
nuit y lieth ne ver aga nf the Pernour, but one⸗ 
iy agamſt the G:antg: oz his Heirs But of 
a Bent the ſame Acton may Lye as doth of 
Rand, as the Eaſe requireth : and it lpeth 
ſometime of Rent againſt the Pernour of the 
Rent, that ig to ſay, againſt him that taketh 
the Rent wongkulle, and ſometime — 

neither. 
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neither, as of a Rent-ſervice Aſſiſc map lye foz 
the Loꝛd again the Meine and the Diſſetſoz,oz 
ſometime ageinſt the Meſne only, ik he did al⸗ 
ſo the Diſſetſin. Alſo an Annuity is never ta= 
ken foz an Iſſets,becar:fe it is no Free-hold in 
the Law, ne it ſhall not be put im execution up= 
on a Statuce- merchant, Statute: ſtapler, ne E- 
legit, as a Rent may. And ter auſe the ſaid wit 
of Entric lay not in this Ceaſe of this Innuitp. 
and that it cannot be intended in the Law to be 
the ſame Annuity, though it be of like ſum with 
the Annuity, ne though the parties aſſented and 
meant to have the ſame Innuity recovered by 
the ſaid woꝛtt of Entrie; there oze the Catd Reco⸗ 
very is void in Law and Conſcience, But if 
ſuch a Recovery be had of Rent with the Mou⸗ 
cher over, then it (hall be taken to be of like ef= 
fect ag Recoveries of Lands be, in ſuch manner 
ag we have treated of befoze. 


CHAP, XXXI. 


C Thcfifth Queſtion of the Studert, concerning 
Tailcd Lands, 


F Lands be given to a man and to H(s 
wife, tn the name of her Joynture, by the 
Father of the Hugband, to have and to hold 
to them and to the Heirs of their two Bodies 
begotten, and after they have Iſſue, and the 
Dusband dieth , and the Wife alteneth the 
Land, and againſt the Statute of 11 H. 7, ſuk⸗ 
fereth a Recovery thereof to be had againſt her, 
to 
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to the uſe of the Wuyer, and after Her Son 
and Mert apparant, that is Meir to the Tail, 
releaſeth to the Kecoveraes by Fine, and di⸗ 
eth, having a Wiother alive, und after the 
Mother dicth ; who hath right to the Land, 
the Buyer, o the Bzother of hum that relea= 
led? 

D-&t. What s thine opinion therein? J par 
the ſhew me. 

Stud. Me (ctmeth that the Fuper hath right; 
fo; by the leid Statute made in the 11. pear of H. 
7 among other things it is enacted, that if any 
Woman h:th Lands of the Gift of her Hugband, 
oz of the Gift of any of the Anceſtozs, and the 
Husband ſuffer any Recove:y thereof againſt 
her by Tovin, that then ſuch Recovery ſhall be 
void , and that it ſh:11 be lawful to him that 
Haul have che Land aftcr the death of the wor 
man to entet and it to hold as in his firſt Right: 

zovided elwap, that that Statnte ſhall not 
exten) where he that ſhould have the Land after 
the Death of the woman is egrenable to any 
ſuch Alienation o: Kecoverr, ſo that the Agrer⸗ 
ment be of Record And fo:almuch ag the 
Heir in this Caſe agrad to the lard Recovery 
and Fine, which is one of the Higheſt Records 
in the Law, it ſecmeth that the Buyer Hath right 
againſt that Heir that agreed, and againſt all 
that ſhall be Heir of the Tail; and that not only 
by the ſatd Recovery, but alſo by the Caid Sta⸗ 
tute, whereby the ſaid Recovery with aſſent of 
the Heir is «firmed. 

Do&- Trough the Buyer in this caſe Have 
right during the lite of the Heir that releaſed, 

pet 
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ret nevertheleſs alter His ceath his Heir, as it 
ie meth. may lawkullp enter: ke the Agreement 
whereof the Statute ſxeabeth muſt, as I ſup⸗ 
pole, either be had befo;e the Recovery, oz eiſe at 
the time cf the Recovery. Fox if a Title by rea= 
{on of the {aid Statute be once devolute to 
the Hetr in the Tail, then the Right, as me ſee⸗ 
meth, cannot be extinct no: put awar by the 
one ly Fine of the Heir, no more then if he had 
died and the next Meir to him had releaſed to 
the Euper by F.ne, in which Cale the Releaſe 
could notextma the right of the Title noꝛ the 
right of Entry that is given by the Statute; 
and lo, ag me ſcemeth his next Heir max there= 
fo:e enter. 

Stud. Is JT perceive, all thy doubt is in this 
Caſe, becauſc the Zſſcnt of the Heir was after 
the Recovery : foz if it had bin at the time of the 
Recovery. as if the Heir had bin vouched to war= 
rant inthe ſame Recovery, and he had entred, 
and thercupon the Judgement had bin given, 
thou agreeſt weil, that the Recovery ſhould Have 
avoided the Tatil fo: ever. 

Dot. That is true, foz it is in expꝛeſs wozds 
of the Statute: but when the Aflent is after 
the Recovery, then mcthinketh it ig not ſo, ne 
that the r.ght of the flit Tail, which was re= 
ceived by the ſatd Statute, ſhall not de extinc 
— * Fine, no moze then it ſhall in other 

all. 

Stud. I will be adviſcd upan thy cpinion in 
this matter; but yet one thing would J move 
karther upon this Ststutt, and ther is this: 
Some ſap, that by this Statute ail other Re⸗ 


\Coveries that Have bren had over beſide theſe 


Kez 
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Becoveries of Yoyntures be affirmed : fo2 they 
lay. that lth the Parltament, at the making 
of this Statute, knew welt that many ether 
Recoveries were then uſed and had ts defeat 
Tatls, that it wag like that they would ſo 
continue, which nevertheleſs the Paritamen: 
did not pꝛohibit fo the t me to come as tt did 
the laid Reeoveries of Joyntures; that it is 
there koze to ſuppoſe, that they thought that 
they ſhould ſt and with Law and Conſctence: 
but becauſe Jointures were made rather foz the 
Caving k Inheritance of the Hus band then to 
drffroy the Inheritance, they ſay that the Par⸗ 
{tament thought and adjudged the Altenattons 
and Recoveries of luch Joyntures to be againſt 
the Law and Conſcience, and not the Altena⸗ 
tions of other Lands entatled ; foz ik they 
Had , they (ay that che Parliament would 
Have avo:ded RBecoverics of tailed Lands ge⸗ 
neraliy, as well ag it did of Recoveries of 
Jointures. 

D &. 2s to that Opinton J will anſwer 
thee thus ke this time; That though that the 
makers of the ſatd Statnte onely put away 
Becovertcs of Joyntures, and not othet Re⸗ 
coveries; that pet tt cannot be taken there= 
fo:e that their Intent was that the other Re- 
coverieg ſhould ſtand good and perfect : fo: 
they ſpake then only of Joyntures, becauſe 
there was no Complaint made in the Parlta⸗ 
ment at that time but againſt Becovertes had 
of Joyntures, and therefoze it ſeemeth that 
they intended nothing concerning other Reco- 
veries, but that they ſhould be of the ſame -vf- 
fect ag they were befoze, and no otherwiſe. = 
that 
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that will appear moze plainly thus: Though 
the makers of the (aid Statute intended to 
put away and adnul ſuch Reccvecies, as ſhould 
be made of Joyntures after a certain dap li⸗ 
n.ited in the Statute, that pet they intended 
not to avoid ne firm ſuch Recoveries ok 
Jointures es were pcſled befoze that time; end 
it they intended not to avoid ne affirm the Re⸗ 
coverics h.d of Joynturcs befoze that time, 
then how can it be taken that they intended to 
put away oꝛ atfiem other Recoverics that were 
paſied befo:c that time, and if not Joyntures, 
that would net atfirm ne put away IRecove= 
ries paſled of Joyntu:cs befoze that time? And 
lo, as it ſcmeth they intended to {pare the 
multitude of them that were paſſed of both, 
and not tocomfozt any to take them after that 
teme. bt 

dd. Jam content, thy opinion ſtand ko: 
this time, and J wiltask thee another Que= 
tion. 


CHAP. XXXII. 


g Tue fixth Queſtion of the Student, concernirg 


Lale Landse 


To nant in tail be diſſeiſed, and die, and an 
Ancefo: collateral to the Heir in tail releaſe 
with awalrantp and dle, und the warranty 
delceadech upon the Heir in the tall; whether 
is he the te by barred in Conſctence, as he is in 

the Law. 
VDact. Becauſe pour principal Intent at this 
time ig to peak of Recoverics , and not of 
10 Wat 
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warranties, and alſo becauſe it hath been of 
long time taken ko a pꝛincipal Maxime of the 
Law, that it ſhould be a Bar ts the Heirs as 
well that claim by a Fee-\Imple ag by State⸗ 
tatl, and fo: that alſo that it was not put away 
by the ſatd Statute of W. 2.which o2datned the 
Tatil; J wtlil not at this time make thee an 
anſwer therein, but will take a reſpite to be 
adviſed. 

Stud. Then, I pꝛay the, yet oꝛ we depart ſhew 
me what was the moft p:incipal cauſe that mo⸗ 
ved thee to move this Queſtton of Recoveries 
Had of Tailed Lands. 

Do@, This moved me thereto ; J have per⸗ 
ceived many times that there be many and 
divers Opintons of thele Recoveries, whe⸗ 
ther they ſtand with Conſcience oz not, and 
that it ts to doubt that many perſons run into 
offence of Conſcience therety ; and therefo:e 
J thought to fx thy minde in them, whether 

could perceive that it were clear that they 

erved to bzeak the Tail in Law and Con- 
ſcience, oꝛ that it were clearly againſt Con- 
fcience ſo to bzeak the Tatil, 02 that it were a 
matter tn doubt: aud it it appeared a matter 
in doubt, oz that appeared that the matter 
were uled clearly againſt Conſcience, then J 
thought ts do ſomewhat to make the matter 
appear as it 18, to the intent that they that 
Have the rule and charge over the people, as 
well the Dptritual men ag Temporal men, 
ſhould the rather endeavour them to ſe it 
refo:med, fo: the Common wealth of the peo⸗ 
ple ag well in Body as in Soul. Fo; 
when any thing is uſed to the N 
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God, it hurteth not onely the Body, but al⸗ 
ſo the Soul: and tempozal KRulcrs have not 
onely Ture of the Wodtes, but alfo of the 
Souls, and ſhall antwer foz them if they pe= 
riſh in their default. Ind becauſe ir ſ\ſcmeth 
by the moze apparent reaſon that the Tatls be 
not bzaken, ne fully avoided, by the ſard Re= 
coveries, and that yet nevertheieſs the great 
multitude of them that be paſſed is right much 
to be ponde red: therefoze it were very god to 
piohlbit them foz time to come, to put a⸗ 
wap (ſuch Imbigutties and Doubts as ariſe 


nom by occaſfon of the ſaid Recovertes; and 


ſo they be put as Snares to deceexve the people, 
and ſo unll they be as long cs they be ſuffeved 
to continue. Ind methinacth verily that it 
were therefoze right cxpedient, that Tailed 
Lands ſhould from hencefo:th either be made 


ſo Erong in the Lat» that the Tail ſhould 


not be broken by Recovery, Fine with Pꝛo⸗ 
clamatton, collateral Warranty, noz other⸗ 
wiſe oz elſe that all Tails ſhould be made 
Fe: ũiiple, ſo that every man that lid to fell 
his Land map ſell it ky is Fate Feolfment, 
and without any (cruple oz grudge of Conz 
ſcience : and then there ſhould not be (o great 
expences in the Law, noz ſo great UJariance 
among the people, ne pet ſo great offence cf 
1 as there is now in many per⸗ 
ons. 

Stud. Werilp methinketh that thy opinton 
is right good and Charitable in this behalf; 
and that the Rulerg be bound 14 Conlci⸗ 
ence to look upon it, ro ſ& it refozmed and 
bzought into good ozder. Ind verily, by 

9 2 that 
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that thou haſt Card therein, thou heſt bꝛeught 
inc into iemembrance, that there be divers like 
Suares concerning Spiritual matters luffer- 
c) among the people, whereby J deubt that 
mano Spiritual Rulas be in great offence a- 
gainſt God sit (S of the Point that Spi⸗ 
ritual men have ſpoke ſo much of, that P:iets 
thauld not be put to anſwer befo:e Lay men, 
ſpecrally of Felonies and Murders; and of 
the Statute of 45 E. 3. c. 3. where it is laid, 
that a Prohibition ſhatl lie where a man 18 
ſued in the Spiritual Court fo: Tithe of 
Wood that 1s above the age of xx. years, by 
the name of Sylvs cdi, ag it was done be foze: 
and hey hare in open Sermons, and in divers 
other open CommunCations and Counlels, 
cauled it to be openly norifted and known, 
that they ſhould be ail accurle> that put 
Pieſta t) anſwer oz that maintain the (aid 
EK itute or any other Uke to it. And after, 
When they have right well perceived that, not 
withſtanding ali that they Have done thercen, 
it hath ban uled in the ſame Points though 
all the Realm in like manner as it was be 
koꝛe, then they have late ſtill and let the mat- 
ter pals; and ſo when they have b:ought ma⸗ 
19 perlong in great danger, but moſt ſpec. ally 
them that have given credence to their ſaying, 
und ye: by reaſcn of the old CuKome have done 
ag they did before, then there they left them. 
{it ve ily it 13 to fear, that there is to them® 
telves right great <ffence thereby, that 19S to 
{2y, to ſee fo many in ſo great danger as they 
zay they be, and to do no moe to bing them 


cut o? it then they have done kez it Ik it be true, 
e 


ught 
like 
fer- 
that 
ce a= 
5 pl- 
tests 
men, 
d of 
laid, 
n is 
e of 
„, by 
fore: 
vers 
(cis, 
zoon; 
put 
ſaid 
Ffter, 
not 
recen, 
ough 
5 be- 
mat- 
ma⸗ 
cally 
ping, 
done 
them. 
hem⸗ 
18 to 
they 
them 
true, 
. Eh 


CHAPTER XXXII. 115 


as they ſay, they ought to ſt ck to it with cffect in 
all Charitp, till it were 1ctozmed:and ik it be wor 
as thep ſay, then they Have cauted muny to of = 
fend that have given credence to them, ano pet 
concrary to their own Conſcience v6 ag they did 
befoze, and that percaſe ſhouid not hive cſtended 
if luch layings hav not ban. And lo it tameth 
that they have in theſe matters done tither too 
much oꝛ too little. 

And J belech Aimighip God, that come go) 
man may ſo call upon all thele matters that we 
have now communed cf, lo chat they that be in 
Þuthorrty may fomewhat ponder them, and 
to ozder them in luch manner, that of- 
fence of Conſ.ience grow not ſo - 1:ghtiy 
thereby Hercafter aS it Hath done in times pill, 
Ind vectly he that on the Crols knew che pice 
of Man's Soul, will hercafter ash a tight 
ſt:aight accompt of IRutcrs fo: every Soul that 
is under them, and that ſhall pcrcſh through their 
default. | 


Thus have J lhewcd unde thee in this 
tele Dialogue, how the Law cf Enpiand 
is grounded upon the Liv & Non, the Law 
of God, the general Cuſtomes of the calm , 
and upon certain Principles that be catled 
Maximes.,. upon the particuler Cullomes ulcd 
in divers Cities and Countreys, and upon 
Sratures which Have been mage in divers 
Parliaments by our Soveicizi Tord the 
King and hg Picgemtozs alto by rye 
Lozde Spiritual ano Temporal, and ll 
the Cemmons cf the Realm. Jud J have 
alſo ſhewed thec in the 9. Chapter of this 

D) 3 Voda, 
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Book, under what manner the ſaid general 
Tudomes 2410 Haximes of the Law may be 
pzoved and med, if they were dented ; and 
divers other things be contained in this pꝛe⸗ 
ſent Dialogue, which will appear in the 
Cable that is in the latter end in the Book, 
as to the Readers will appear, Ind in the 
end of the ſaid Dialogue J hove at thy deſire 
ſhewed ther my conceit concer ning Recoveries 
of Tailed Lands, and thou haſt upon the ſatd 
Becoverits ſhewed me thine opinion. Ind J 
beſeech our Lozd ſet them ſhortly in a good 
clear way: fo: ſurely it will be right expedi⸗ 
ent fo: the well⸗ oz der ing of Conſcienct in ma⸗ 
ny perſons, that they be ſo. And thus the God 
of peace and love be alway with ug. Amen, 


- -— —- 
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Here endech the Firſt Dialogue in Egli, with 

new Additien!, betwixt a Doctour of Diyinitic 
and « Student in the Laws of England. Aud 
hereafter followeth the Seconc, 


with 
\NitiC 
And 
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THE SECOND 


DIALOGUE 
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The Prologue. 


N the besinniag of tis Dialogue the 
Doftour aaſw.reth to c ytain Queſtions, 
whnch the $\udent mide to the Doftour 
before the makin? of bis Dialogue caa- 
cerning the L ws of England and 
Conſcience, as appeareth in a Dia- 
logue made between them ia Letine the 24 ch. Aud he 
au ſwereth alſo di vers other Qusſti us, that the Student 
maketh to him 34 thi, D' ilogue, of the Law of England 
an1 Conſcience. And ie divers other Chapters of this 

pr ſert Dialogue is touch d ſhortly, low the I.1ws of 

England are to be obſervrd avd kept i this Realm as to 
Temporal things as w'll i Law as in Conſcaence, beſore 
any other Laws, Aid in ſome f the Chapters thereof 
is alſo teuched, thit Spiritaal Judges ia divers Caſes 

be bound to give their j44gements according to the King's 

Law, And i the latter end of the Book the Dickaur 
moveth divers Caſes concerning the lum of England 

wherein he doubteth how they may ſt ui with Co ſcicuce, 
w"ereupon the Student maketh anſwer in ſuch manner as 

to the Reader will appe r. 
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Stud, IN che latter end cf our Firſt Dialogue in Lie 

tige, I put divers Caſes grounded upon the 
Lyws ot England, wherein 1 doubted, and yet do, 
what is to be holden th-:rcin in Con c ence. But 
fral much as the time was then far p.R, 1 ſliewed thee 
that I would not deſite thee to mite anſwer to them 
forthwith at that time, but at {ome bettet leiſure: 
wnereunto thou ſaiaſt hu wouldeſt not onely ſhew 
thice opinion in theſe Caſes, bit allo in luch other 
Caſes a« [ would pur. Waeretore pray thee now(fox- 
almuch as incthinkech thou haſt good leiture) that thou 
wilt ſhew nic thine opininn therein, 

DoF. I will with good will accompliſh thy defire : 
bur I would that when | am in doubt what the Luw 
of this Realm is in ſuch Caſes as thu ſhill put, that 
thou wilt ſhzw me whit the Law is therein? for 
theugh I have by occiſion of our Firſt Dialogue in 
Latine learned many things of the Laws of this Realm 
which 1 knew not before, yet nevertheleſo there be ma- 
ny moe things that I am yer [gnoranc in, and that per- 
adventure in theſe ſelf Cales thit thou hiſt put, and 
intendeſt hereafter to par : and, as L (ard in the Firſt 
Dialogue in Litiae the 20 Chap. to ſearch Conſcience 
upon any Cale of the Ia it is in vin, but where 
the Law in the ſame Caſe is pertectly kno vn. 

Stud. Iwill with good will doe as thou ſgieſt, and 
] intend to put divers of the ame (Queſtions that be 
in the laſt Chip. of che flit Digue in Litige, and 
Iometime I inten to altet ſone of them, and adde 
ſome neo Qieſtions to then as 1 (hill be myſt in 
doubt of. 

Daft. I pray tice dos as tn Cairſt, and I hill 
with 
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wich £024 will either make +n'w:r to them forthwith 
2s well as lein, or ſhall take Iinget teſpite to be ad- 
vicd, or clie peradventure agrec to thine opinion 
therein, as I ſhall fce cauſc, Bat firſt, 1 weuld 
gladly know the ciule why chou haſt brguo this Dia- 
loge in the Ezelth tongue, and not in the Latine 
to gue, as the hilt Caſes thirc thou deftgdſt to ku 
mine opinion in, be; ot in Fe Kh, 4» the ſubſtaace of 
the Law. 

Ste. The ciuſe is this, It is tight neee ſſary to all 
men in this Realm, both Spiritus and Temprral , 
for the good ordering of their Conſcience, to know 
miny things of the Law of EAgEId rat they be ig- 
norant in, And though it hid been more pica'ant to 
them that be learned in the La ic tongue © hive had 
it in Lilie tracht ten in EAI: yer neventhelets, 
fotaimuch as many can read E 191i þ chat e. 
no Litige, 3nd ſome that cannot read Euzlih, by 
ncarinz it reid may learn divers things by ir, that 
they ſhould not hsv learned it it were in Latter, 
therefore z for the profi: of the multitade , it is put 
into the E421: h tongue rather then imo the Litize 
of Fren:b tongue. For it it had been in Preach, few 
ſhould have underſtood it hat chey chat b: lexrned in 
the L.3w, and they have leaſt need of i; foraſmach 
as they k1ow the Liw in the ſame Cates without it, 
and cin bettet declare whit Conſcience will theres 
upon, then they that ka not the Law nothing ar all. 
To them therefore thit be not learned in the Law of 
tie Realm this Treatiſe is ſpecislly made: foe thou 
kaaweſt well by ſuch Studies tho hiſt taken to ſome 
knowledge of the Law of che Realm, that is to them 
moſt ex »edicar, 

Dat. It is true that thon Frict, ani chereſote 1 
pray tice now procetd ty thy Queflivns, | 
CHAP 
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C HAP. I. 
The firſt Queſtion of the Student. 
47 Tenant in tail after poſſibility of 


Iſſue e xt inc do waft, whether doth he 

thereby offend in Conſcience,though he 

be not puniſhable of waſte by the 
Law. 

Doc. Is the Law clear, that he is not pu- 
niſhable fo: the waſte. 

Stud. Pea vertly. 

Doct. And what is the Law of Tenants fo; 
term of like, oz fo: term of pears, if they do 
waſte ? 

Stud. They be puniſhable of waſte by the 
Statutes, and ſhall yield treble Dammages : 
but at the Common Law befozr the Statute 
they were not puniſhable. 

DoR. But whether thinkeſt thou that bekoze 
the Statute they might have done Waſte with 
Conſcience, becauſe they were not pun: ſhable 
dy the Law? 

Stud. I think not, foz, ag J take it, the do⸗ 
(ng of waſte of ſuch particular Tenant fo: 
term ok like, fo: term of years, oz of Tenants 
in Dower, oꝛ by the Curteſle, is pzohi bited by 
the Law of Reaſon; fo: tt ſëmeth of reaſon , 
that when ſuch Leaſes be made, o: that ſuch 
Titles in Dower oz by the Turteſle be given 
by the Law, that there is only given unto 
them the annual P:ofits of the Land, and not 
the Houlrs and Tres, and the Szavel to dig 
and curry away, whereby the whole * of 

them 
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tyem in the Reverſſon ſhould be taken way foz 
fyer. Ind the tekoze at the Commen Law, os 


waſte done by Tenant (n Dower vz Tenant by 


the curteſſe, there was py niſhment czdatned by 
the Law by a P:ohibition of weſte, whereby 
they ſhould have ptelded Dammages to the va= 
lue of the waſte. But age inſt Tenant foz term 
of like oz foz term of years lay no ſuch Pzoht® 
bition, koz there was ns Maxime in the Law 
the re in agatuſt them, as there was egainſt the 
other. Ind J think the cauſe was.fozaſmuch as 
it was judged a folly in the Lefſoz that made 
ſuch a Leaſe koz term of life, oz foz term of 
pt ats, that at the time of the Leaſe he did not 
p20htbit them they ſhould not do waſte; aud filth 
he did not pꝛovide no Remedy foz Himſelf, the 
Law would not pꝛebide. But pet J think not 
that the Intent of the Law was, that they might 
lawfully and with god Conſcience do Walle; 
but agatnſt Tenantg in dower and by the cur⸗ 
telle the Law pzovided Remedy, koz ther had 
their Title by the Law. 

Doct. Ind verily methinketh that this Te⸗ 
nant in tail, as to doing of waſte, ſhould be like 
to a Tenant fo: term of life : foz he ſhall have 
the Land no longer then foz term of his life, ng 
moze then a Tcnant foz term of life hall 3 and 
the waſte of this Tenant is a great hutt to him 
iu the Reverſlon oz the Remainder ag ig the 
waſte of a Tenant foz term of lite; and if. he 
alten, the Donoz ſhall enter fo2 the Fozfetture, 
cs he ſhall upon the Yltenation of a Tenant 
fo; term of life ; and if he make Default in a 
Præcipe quòd redda', the Donoz ſhall be recetved 
aß he ſhall be upon the Default of a Tenant foz 

| tern 
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Default of a Tenant fo: term of life: and there- 
fore methinketh he ch ul alſo be puniſhable of 
waſte, as Tenant fo: tern of 1:fe shall. 

Stud. If he alten, the D3no: ſhull enter, as 
thou ſa eſt becauſe the Alien ation is to his Dil- 
Heritance, and the.cfo:e tt is a Foffe ture of 
h:s Eſtate ; and that is by an ancent Mar- 
ime of the Law, that giveth that Fo:feituce 
in the ſelf caſe ; and if he make default in a Yrz. 
cipe 910! teidit, he in the Keverſton, ag then 
ſaieſt , ſhall be rece ved, but that is by the 
Statute of Wet 2. fo: at the Common Law 
there was na (ach Reſ-e:t Ind as fo: the S:4- 
tute that giveth the I tion of waſte again a 
Tenant fo term of life and fo: term of yea! 9, it 
is a Statute Ben:1l, and ſhall not be t ken by 
Equ:ty: and ſo there is no reme dy given agarnſt 
him, neither by Common Law nor by Statnie, 
as there is againſt Tenant fo: term of life ; 
—— therekoꝛe he is un puniſh ible of waſte by the 

aw. 

D-&. And though he be unpuniſh1ble of waſte 
by the Law, pet neve:theleſs methinketh he 
may not by Conſcience dy that that ſhall be 
Hurtful to the Inheritante afte: his time, (ich 
he Hath the Land but fo: term of His life, nz 
moe then a Tenant fo: term of lite map, fo: 
then he ſhould do as he would not be done unto. 
Fo: thou ag-eeft thy ſelf that though a Ten int 
fo: term of life wis not puniſh ible of waſte be- 
f2ze the Dtatute, th it yer th? Law jud3ed not 
that he might rightfully and with good Conlci- 
ence do Waſte. And therekoꝛe at this dap, if a 
Feof;nent be made to the uſe of a man ka term 
of life thoigh there lie no Action againſt him — 
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CHAPTERS I 


waſte, pet he offendeth in Conſcienc if He do 
waſte, as Tenant fo: term of ute did afoze 
the Statute, when no remedy lay againſt Him 

by the Law, 
stud. That is true; but there is great di⸗ 
verſity between this Tenent and a Tenant foz 
term of lite: fo: this Tenant hath god autho= 
rity by the Donoz to do Waſte, and ſo hath 
not the Tenant fo: term ok like, as it is ſaid be⸗ 
foe ; fo2 the cſtate of a Tenant in tatl after 
poſſibility of Jſſue extina is in this manner; 
when Lands be given to a man and to his 
Wike, and to the Heirs of their two bodies be= 
gotten. and after the one of them dieth without 
Heirs cf their bodies begotten, then he oz ſhe 
that overliveth is called Ter.ant in tail after 
poſſtbility of Jſſue exiint, becauſe there can 
never by no poſſibility be any Heir that may 
inherit by kozce of the Gift. Ind thus it ap⸗ 
pearcth that the Doncas at the time of the Gift 
recetveÞ of the Donoz an cſtate of Inheritance, 
which by poſſibility might have continued fox 
ever, whereby they had power to cut Down 
Tres, and to do all things that is waſte, as 
Tenant in Fe-flmpie might. Ind that autho= 
rity was as ſtrong in the Law, as if the Leſſo2 
that maketh a Leaſe fo: term of life ſay by ex- 
2eſs words in the Leaſe, that the Leſſee ſhall 
not be puniſhable of waſte. Ind therefoze if 
the Dono: tn this Caſe had granted to the Do⸗ 
nes that they ſhould not be puniſhable of waſt, 
that Gant had been vord, becauſe it was in= 
cluded tn the Gift befo2e,cs tt ſhould be upon a 
Gift in Fce-fimple. And ſo fozaſmuch as by 
the firſt Gift, and by the Livery of ſetſin made 
upon 
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upon the ſame. the Dones had autho:tty by the 
Donoz to do ppaſte; therefoze though that one 
of thoſe Danes be now dead without Iſſue, ſo 
that it is certain that after the death of the o⸗ 
ther the Land ſhall revert to the Donoz ; yet 
the authaztty that they had by the Donoz to do 
do aſte continueth as lonx as the Gifr, and the 
Rivbery of (eiſtn made upen the ſame continu⸗ 
eth. And J take this to be the reaſon why he 
cht nat have in Ytd, as Tenant fo2 term of 
kife hall, that is to ſay, fo: that he cannot ask 
help of that Maxime, whereby it is oꝛdained 
that a Tenant fo: term of life ſhall have in 
Bid : fo2 he cannot ſay but that he tok a grea- 
tet Eftate by the Livery of ſeiſin that was 
made ta him, which yet continucth, then foꝛ term 
ok Uke: and fo think him not bound to make 
any Reftttuticn to him in the Reverſion in this 
caſe foz the Waſte. 

Do&s, Is thy minde onely to pzove that this 
Tenant is not bound to make Reſtttutton to 
him in the Reverſton foz the Waſte? oz that 
thou thinkeſt that he map with clear Conſci⸗ 
ence do all manner of waſte ? 

Stud. Y intend to pzove no moze, but that he 
is not bound to make Reſtitution to him in the 
KMeverſton. | 

Doct. Then TJ will right well agree to thine 
opinton, fo: the reaſon that thou Hat made : 
but if thy minde had bern to have p2oved that 
he might with clear Conſcience have done all 
manner of waſte, I would have thought the 
contrary thereto, and that the Tenant in Fe⸗ 
{imple may not do all manner of waſt aud 
Drſtruetion with Conſcience, os to pull down 

Honlcs, 
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Houſes, and make Paſtures of Cities and 
Towns, oz to do luch other a&#s which de 
againſt the Commonwealth. And trherefoze 
ſome will Cay, that Tenant in Fee⸗lümple may 
not with Conlcience deſtroy His woods and 
Coal-pits, whereby a whole Countrep fox 
their money have had fuel; and yet though he 
do ſo, He is not bound by Conſcience to make 
Reſtitution to no perſon in certain But now 
J pꝛay thee, ere thou pꝛoce d to the ſecond Caſe, 
that thou wilt ſomewhat ſhew me what thou 
meancſt, when thou ſayeſt, at the Common 
Law it was thus o thus. J underſtand not 
fully what thou meaneſt by that term, art the 
Common Law, 

Stud. FJ ſhall with god will ſhew ther what 
J mean thereby. 


CHAP. II. 


1 What is meant by this term, hen it is ſaid, thus 
it was at the Comm n Law, 


He Common Law is taken th:re manner 

of ways. Firſt, it is taken as the Law of 
this Realm of England diſſe vered from all other 
Laws, Ind under this manner taken it is 
oftentimes argued in the Laws of England, 
what matters ought of right to be determined 
by the Common Law, and what by the Þd= 
m.ral's Court, oi by the Spiritual Court: 
and alſo if an Obligation bear date out of the 
Realm, as in Spain, France, oz ſuch other, it 
is ſaid in the Law, and truth it ig, that they 
be not pleadable at the Common Law. Se- 
cendip. 


126 DIALOGUE II. 


condlp, the Common Law is taken as the 
King's Courts, of his Bench, oz of the Con 
mon lace: and it is fo taken when a Plea is 
removed out of Ancient detieſne, fo: that the 
Land is Frank- fe, and pleadable at rhe Com 
mon Law, that is to ſay, in the King's Court, 
und not in Incient demeſne, And under this 
manner taken tt 19 oftentimes pleaded allo in 
baſe Courts, os in Courts-Barons the Coun- 
ry, and the Court of Pepouders, and ſuch 0- 
ther, this matter oz that, c. ought not to be 
determined in that Court, but at the Tommon 
Law, that 19 to (ay, in che King's Courts, xc. 
T 5Hirdtly, by the Common Law iS underſ@d 
ſuch things as were Law befoze any Statute 
made in that Point that is in queſtion ; ſo that 
that Point was hol den fo: Law by rhe general! 
02 particulor Cuſtomes and Maximes of the 
Realm, oz by the Law of Reaſon and the Law 
of Sod ug other Law aoded to them by Sta⸗ 
tute, noz otherwiſe, ag iS the Caſe befoze te- 
hearſed in the firſt Chapter. where it & (ard, 
that at the Common Law Tenant by the cur⸗ 
teũe and Tenant in dower were puniſhable of 
Waſte, that is to ſay, that, befo:e any Statute 
of waſte made, they were punilſh:ble of welle 
by the Gꝛounds and Maximes of the Law utcv 
befoze the Statute made in that Point. But 
Tenant foz rerm of life, ne fo: term of pars, 
were not puniſhable by the (at> Gzounds and 
Maximes, till by the Statute remedy was g1- 
ven agatnft them; and therefoze tt is ſatd, that 
at the Common Liw they were not punichable 
of Welte. 
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DoR. I pꝛaꝝ th now pzcced unto the ſecond 
Nueſtion, 


CHAP. III. 
T The ſecond Queſtion of the Student. 


Stud. E a man be outlawed, and ne ver had 


knowledge of the Suit, whether may 
the King take all his Gods and retain them in 
Conſcience. as he may by the Law? 

Doct. What is the reaſon why they be koꝛfei⸗ 
ted by the Law in that caſe ? 

Stud. The very reaſon is, fo: that it is an old 
Cuſtome and an old Maxime in the Law , 
that he that is outlawed ſhall fozfeit his Goods 
to the King : and the cauſe why that Maxime 
began was this; when a man had done a 
Treſpaſs to another, oz another offence where= 
fore p2ocels of Utlarie lap, and he that the ofs 
fence was done to Had taken an Action againſt 
him accozding to the Law, if he Had abſented 
himſelf, and had no Lands, there Had been ns 
remedy againſt him: foz, afrer the Law of 
Ergland, no man ſhall be condemned without 
Inſwer, oz that he appear and will not anſwer, 
except it be by reaſon of any Statute. There⸗ 
fo:e fo: the puniſhment of ſuch offenders as 
will not appear to make anſwer and to be ju= 
ſtified in the King's Court, Hath been uſed, 
without time of minde, that an Attachment 
in that Caſe ſhould be directed againſt him re⸗ 
tournable in the King's Bench oz: the Common 
Place: and if it were returned thereupon that 
he had nought whereby 3 might be — 

that 
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that then ſhould go kozth a Capias to take his 
perſon, and after an Alizs Capiss, and then a 
Plurics : and tf it were returned upon every of 
the ſatd Capias that he could not be found, and 
he appeared not, then ſhould an Exigcnt be di⸗ 
rected againſt him, which ſhould have ſo long 
a day of Retozn , that five Countirs might 
be Holden befoze the Reto:n thereof, and in 
every of the ſaid five Counties the Defendant 
to br ſolemnly calted, and if he appeareth not, 
then, fo: his Contumacy and Diſsbedience of 
the Law, the Co2oners to give Judgement 
that he ſhall be outlawed, whereby he ſhall for- 
keit His Goods to the King, and leeſe divers o⸗ 
ther advantages tn the Law, that needeth not 
here to be temembꝛed now. Ind {6 becauſe he 
was in this caſe called accozding to the Law, 
and appeared not, tt ſeemeth that the King hath 
good Title to the Goods both in Law and 
Conſcience. 

Doct. It he had knewledge of the Sulit in 
very deed, it ſeemeth the King hath good Ti⸗ 
tle in Tonſlcience, as thou ſapeſt. But if he had 
no knowledge thereof, it ſeemeth not ſo; foꝛ ths 
De fault that is adjudged in him (as appeareth 
by thine own reaſon) is his Contumacy and 
Dilobedtence of the Law. and if he were igno⸗ 
rant of the Sutt, then can there be aſſigned to 
him no P1fobedtence, fo: a Diſobedience im- 
plteth a knowledge of that he ſhould Have obey- 
edunto. 

stud. It ſeemeth in this Caſe that he ſhould 
be compelled to take knowledge of the Dutt at 
his peril : foz fith he hath attempted to offend 
the Law, it ſeemeth reaſon that He ſhall be 

com? 


the his 
then a 
very of 
1D, and 

be dt= 
o long 

might 
and in 
endant 
eth not, 
ence of 
gement 
all for- 
vers o⸗ 
eth not 
auſe he 
e Law, 
1g hath 
w and 


zult in 
dd Tt- 
he had 
fo: the 
peareth 
ICP and 


e igno⸗ 


gned to 
ice im- 
e obey⸗ 


ſhould 
Dutt at 
o offend 
zall be 

com? 


CHAPTER III. 129 


tompelled to take Heed what the Law wil do 
aga.nſt him fo: it; and not only that, but 
that He ſhould rather offer amcnds fox his 
Tr:\paſs, then to turry till he were ſued foꝛ it. 
And ſo it ſemeth the ignozance ok the Hutt 
is of his own Default fpeciilly th' in the 
Law is ſet ſuch ozder that every man may 
know, if he will, what Suit is taken againſt 
him, and may ſce the Reco2ds therecf when he 
will: and ſo it ſeemeth that neither the party 
no: the Law be not bounden to give Him no 
knowledge therein. Ind over this J would 
ſomewhat move farther in this matter thns; 
That though that Aion were untrue , and 
the Detendant not guilty, that pet the Goods 
be fozfeited to the King, foz his not appear⸗ 
tance, in Law, and alſoin Conſcience, and that 
fo: this cauſe : The King, as Sovereign and 
Head of the Law, is bounden of Juſtice to 
grant ſuch wits and ſuch Pꝛoceſſeg as be ap 
pointed in the Law to every perſon that will 
complain, be his ſurmiſe true oz falſe ; and 
thereupon the Ring ( of Juſtice ) oweth ag 
well to make Pꝛoceſs to bzing the Dekendant 
to anſwer when he is not guilty, as when he 
is Cuilty : and then when there ig a Maxime 
in the Law, that if a man be outlawed, in ſuch 
manner as befoze appeareth, that he ſhall foz= 
feit all Hig Goods to the King, and maketh no 
exception whether the Yon be true oz untrue, 
it ſeemeth that the ſaid Maxime mo2e tegard⸗ 
eth the general m.niſtratton of Juſtice , then 
the particular right of the party; and there= 
foze the Pꝛoperty by the Outlatwzy, anb by the 
ſaid Maxime 0zdatned foz mintſtratton of Ju- 

IJ 2 ſt ice, 
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Fice, is altered, and is given to the King, ag 
be foze appeareth, and that both in Law and in 
Conſcience, ag well as if the Ac ion were true. 
And then the partie that is ſo outlawed is di 
ven to ſur fo: His Remedie againſt him that 
Hath ſo cauſed Him to be outlawed upon an un- 
true Action. 

Doct. It he have not ſufficient to make Re- 
compence, oz die befoze Recovery can be had, 
what Remedy is had then? 

Stud. J think no Remedy: and fo: a far» 
ther declaration in this caſe, and in ſuch other 
1tke caſes, where the Pzoperty of Goods may 
be altered without conſent of the Owner, it 
is to conſider, that the Property of Foods is 
not given to the owners directly by the Law 
of Reaſon, no: by the Law of God, but by the 
Law of Man, and is ſuffered by the Law of 
Beaſon and by the Law of God ſo to be. Foz 
at the beginning all Goods were in common, 
but after they were b:zought by the Law of 
Man into a certain P:operty, ſo that every 
man might know his own : and then when 
ſuch Pꝛoperty is given by the Law of Man, 
the ſame Law may aſſign ſuch conditions up⸗ 
on the P:operty as it liſteth, ſo they be not a⸗ 
gainf the Law of God, ne the Law of Rea- 
ſon, and may lawfully take away that it gi⸗ 
veth , and appoint how long the Pzoperty 
ſhall continue. And one condition that goeth 
with every Pꝛoperty in this Realm is, It he 
that hath the Pꝛoperty be outlawed acco:ding 
to ſuch P2ocels as is oꝛdained by the Lam, that 
He (hall fozkeit the Property unto the King. 
And divers other caſes there be alſo, whereby 
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P:operty in Gods ſhall be altered in the Law, 
and the right tn Lands alſo, without affent of 
the Owner, whereof J ſhall ſhoztly touch ſome 
withoutlaytng any authozity therein, foz the 
moze ſhoztneſs. Firſt, by a Sale in open mar= 
ket the Pꝛoperty is altered, Alſo Gods ſol; 
len and ſeiſed fo: the King, oz wapved, be foz= 
keit, unleſs Appeal oz Indtament be ſued , 
Alſo Strates, if they be p:oclatmed, and be 
not after claimed by the owner within the 
pear, be fc:feit; and alſo a Vcodand is forfeit (to 
whomloever the P2operty was be foze, except 
it belonged to the Ring) and ſhall be diſpoſed 
fo: the Soul of him that was ſlain therewith ; 
and a Fine with a Nonclaim at the Common 
Law was a Bar, if Claim were not made 
within a year, as it is now by Dtatute, it the 
Claim be not made within five pears. And 
all theſeFozfeitures were ozdained by the Law 
upon certain conſiderations, which J omit at 
this time: but certain tt is that none of them 
were made upon a better conſideration then 
this Fozfeiture of Utlagarie was, Foz if no 
eſpecial puniſhment ſhould have bin ozdained 
fo: Offenders that would abſent themſelves, 
and not appear when they were ſued in the 
King's Courts many Duits tn the King's 
Courts ſhould have bin of ſmall effect. And 
lith this Maxime was ozdained fox the execu⸗ 
tion of Yuſtice, and as much done therein by 
the Common Law as policy of man could 
reaſonably deviſe, to make the party have 
knowledge of the Suit, and now is added 
thereto by the Stat. made the 6 pearof H. 8. 
that a wilt of 0 ſhall be ſued if 
| 3 the 


132 DIALOGUE IL 


the party be dwelling in another Shire : it 
ſeemeth that ſuch Title ag is given to the 
King thereby is in good Conſcience, elpectiaily 
ſeeing that the Ring is bound to make Pꝛoceſs 
upon the Surmtſe of the Plainrif, and may 
not examine. but by Plea of the party, whe- 
ther the Hurmiſe be true oz not. But if the 
party be returned five times called, where in⸗ 
deed he was never called, (as in the ſecond caſe 
of the lat Chapter of the ſlald Dialogue in L. 
tin is contained) then it leemeth the party ſhall 
Have god remedy by Petition to the King, ſpe⸗ 
cially if he that made the Return be not ſufft-: 
cient to make recompence, oz die befoze Reco-= 
very can be had, 

Doct. Now th J Have heard thine opinion 
in this Caſe, whereby it appeareth that many 
things mult be ſeen oz a full and a plain decla- 
ration can be made in this behalf, and freeing al⸗ 
ſo that the plain anſwer to this Caſe ſhall give 
a great light to divers other Caſes that may 
come by ſuch Fozfeiture : J pay thre give me 
a farther reſpite ere that J ſhew thee my full 
opinion thecein , and Hercafter J ſhall right 
gladly doit. And therefo:e J p2ay thee pꝛo⸗ 
ceed now to ſome other Cate. 


CWAP, . 
A The third Queſtion of the Student. 


Stud. J Fa Stranger do waſte in Lands that 
another hol deth foz term of 1itfe with⸗ 
out aſſent of che Tenant foz term of like, whe⸗ 
ther may he in the Reverſon recover — 
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Dammages and the place waſted againſt the 
Tenant foz term of life, accoꝛding to the Dta= 
tute, in Conſcience, ag he may by the Law, ik 
the Stranger be not ſuffictent to make recom= 
pence foz the Paſte done? 

Doct. Is the Law clear in this caſe, that he 
in the Reverſion ſhail recover againſt the Te⸗ 
nant fo2 term of lite, though that he afſented not 
to the doing of wat? 

Stud, Pea verily; and pet if the Tenant 
fox term of lite had been bounden in an Hblt⸗ 
gat ion in a certain ſum of money that he ſhould 
doe no waft, he ſhould not forfeit his Bond 
by waſte of a Stranger. And the diverſity 
is this. Jt hath beenuſed as a ancient Max= 
ime in the Law, that Tenant by the curteſte 
and Tenant in dower ſhould take the Land 
with this Charge, that ts to ſay , that they 
thould do no waſt themſelves, no: ſuffer 
to be done: and when an Action of 
taſte was given after againſt a Tenant fo: 
term of like, then was he taken to be in the 
ſame caſe, ag to the paint of waſte, as Tr= 
nant by the curteſie and Tenant in dower 
wag, that is to ſay, that he ſhould do no Walle, 
noꝛ kuker Etz to be done; koz there is another 
Maxime inthe Law of England, that all Ca- 
les like unto other Caſes ſhgll be judged after 
the Came Law as other Taſes be: and fth no 
reaſon of diverſity can be aſſigned why the Te⸗ 
nant foz term of life, after an Action of waſte 
was given againſt him, ſhould have any moze 
favour iu the Law then the Teuant by the cur= 
teſſe 0z Tenant in dower ſhould ; therefoze he 
is put under the ſame 2 as they be, has 
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to ſay, that he ſhall do no waſte, ne ſuffer 
naAdco be done. Ind lo it ſcemeth that the Law 
in this caſe doth not conſider the ability of the 
perſon that doth the waſte, whether he be able 
to make recompence fo: the taſte oz but 
the Aſſent of the ſaid Tenants, wher ebphep 
Have wil fully taken upon them the charge to ſec 
that no waſte ſhall be done. 

DoR. I have heard that if Houſes of theſe 
Tenants be deſtroyed with ſudden Tempeſt oz 
with ſtrange Enemies, that they ſhall not be 
charged with waſte. 

Stud. Truth it is. 

Doct. And I think the reaſon is, becauſe they 
can have no Recovery over. 

Stud. I take not that foz the veaſon, but tha: 
it is an old reaſonable Maxime in the Law, 
that they ſhould be diſcharged in thele caſes. 
Mowbeit ſome will ſay , that vn theſe caſes the 
Law of Reaſon doth diſcharge them: and 
therefoze they ſay,that it a Statute were made 
that they ſhould be charged in theſe caſes of 
Waſte, that the Statute were againſt Rea⸗ 
ſon, and not to be obſerved. But pet never⸗ 
theleſs I take it not ſo ; foz they might refuir 
to take ſuch Eſtate if they would, and if they 
will take the Eſtate after the Law made, it 
ſeemeth reaſonable that they take it with the 
Charge and with the condition that is appoin- 
ted thereto by the Law, though hurt might 
follow to them afterward thereby. Foz it is 
oktentimes ſeen in the Law, that the Law doth 
ſufer him to have hurt without help of the 
Law that will wilfully run into it of his own 
act, not compelled thereto, and a 
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his folly ſo to run into it; foz which folly he 
ſhall aiſo be many times without remedy in 
Conſcience As it a man take Land foz term 
of life. and bindeth himſelf by Obligation that 
hc ſhall leave the Land tn ag good caſe ag he 
found it; if the Youſes be after blown down 
with Tempeſt, oz deſtroyed with ſtrange E⸗ 
nemles, as in the caſe that thou haſt put be⸗ 
foze, he (hall be bound to repair them, oz ceiſe 
he hall kozfett his Obligation in Law and 
Conſcience: becauſe it is his own a& to bind 
him to tt, and pet the Law would not have 
bound him thereto, as thou haſt ſatd bekoze. Do 
methinkeſt that the cauſe why the ſatd Te⸗ 
nants be diſcharged in the Law in an Action 
of taſte, when the Houſes be deſtroyed by ſud= 
den Tempeſt 02 by trange Enemies, is by a 


ſpecial reaſonuble Maxime in the Law, where= 


by thep be excepted from the other general 
Bond befo:e rehearſed,that is to ſay, they hall 
at their peril ſ& that no Waſte ſhall be done, 
and not by the Law of Reaſon : and th there 
is no Maxime in this caſe to help this Tenant, 
ne that he cannot be hol pen by the Law of Rea= 
ſon, tt ſeemeth that he ſhall be charged in this 
caſe by his own ad both in Law and Conſci= 
ence, whether the Stranger be able to recom= 
pence him oꝛ not. 

Doct. I doubt in this caſe whether theMor= 
ime that theu ſpeakeſt of be reaſonable oz not, 
that is to ſay, that Tenants by the curteſle 
and Tenants in dower were bound by the 
Common Law, that they ſhould do no waſte 
themſel ves, and over that at their peril to {er 


that no Waſte ſhould be done by none other. — 
that 
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that Law ſcemeth not reaſonable that bindeth 
a man to an impoſſibilitte : and it is tmpoſſtble 
to pzevent that no twaſte ſhall be done by 
Strangers; foz it may be ſuddenly done in the 
night, that the Tenants can have no notice of, 
oz by great power, that they he not able to reſiſt: 
and there foꝛe me thinketh they onght not to be 
charged in thoſe Caſes fo: the waſt without 
they map have good Remedy over; and then 
percaſe the ſaid Maxime were ſufferable, and 
elſe methinketh it is a Maxime againſt Rea⸗ 
ſon. 

Stud. Ag J have faid befoze, no man ſhall be 
compeligd to take the Bond upon him, but he 
that will take the land; and ik he will take the 
Land, it is reaſon he take the Charge, as the 
Law hath appointed it: and then ik any hurt 
grow to him thereby, it is thzough his own ac 
and his own Aſlent, fo: he might have refuſed 
the Leaſe ik he wauld. 

DoR, Though a man may refuſe to take E⸗ 
fate fo: term of lite oz foz term of pears, and 
a woman may refuſe to take her Dawer;yet Te⸗ 
nant by the curteſte cannot refuſe to take his E⸗ 
Rate, fo: (immediately after the death of His 
Wilke the poſſeſſion abtdeth ſtili tn him by the act 
of the Raw, without Entry: and then J put 
the caſe, that after the death of hig wife he 
would wave the poſſefſion.and after waſte were 
done by a Stranger, whether thinkeſt thou that 
he ſhould anſwer to the waſte ? 

Stud. I think he ſhould by the Law, 

Dog. And how ſtandeth that with Reaſon, 
ſeeing theſe is no default in him? 

Stud - Jt was his default and at his * 
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ril that he wonld marry an Jnheritrix, where= 
upon ſuch danger might foltow. 

Dot. J put caſe that he were within age at 
the Marrtage, oz that the Land deſcended to 
his wife after he married her. 

Stud. There thou moveſt a farther doubt then 
the firg Queſtion is: and though it were as 
thou ſayeſt,yet thou can not ſay but that there 
is as great default in him as in him in the Re= 
verſion ; and that there is as great reaſon why 
he ſhould be charged with the waſte, as that he 
in the Reverſion ſhould be diſherited, and have 
no manuer/femedy,ne pet no p2ofit of the Land, 
as the other hath, And though the ſatd Max= 
ime may be thought very ſtreight to the ſatdTe= 
nants; pet it is fo: to be favoured ag much ag 
may be reaſonably, becauſe it helpeth much the 
Commonwealth; fo: tt hurteth che Common= 
wealth greatly when woods and Houſes be de⸗ 
ftroyed : and if they ſhould anſwer foz no waſte 
but foz waſte done by themſelves, there might 
be Waſts done by Strangers by commandment 
oz aſſent, in ſuch colourable manner, that they 
in the Reverſſion ſhould never have pzoof of 
their aſſent. 

Doct. J am content thine opinion ſtand foz 
this time, and J pꝛay thee now pꝛocted to ano⸗ 
ther Queſtion. 


CHAP. V. 
¶ The fourth Queſtion of the S: udent. 


Stud. JF he that is the very Heir be certified 
by the Pzdinary Eaftard, and after 


bzing an Fction as Heir againſt another — 
on: 
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ſon: whether may any man knowing the truth 
be of counſel with the Tenant. and plead the 
Card Certificate againſt the Defendant by 
Conſcience oꝛ not? 

Do&. Is the L aw in this caſe, that all other 
againſt whom the Defendant hath title ſhall 
take advantage of this Tertificate, ag well as 
he at whoſe Suit he is certified Baſtord ? 

Stud. Yea verily,and that fo: two cauſes where- 
of the one is this. There is an old Maxime in 
the Law, that a miſchief ſhall be rather ſuffered 
then an inconvenience : and then tn this caſe if 
another wit ſhzuld afterward be ſent to ano⸗ 
ther Biſhop tn another Ncion, to certifie whe⸗ 
ther he were Baſtard oz not, peradventure the 
Biſhop would certiſie that he wete mulicr, that 
is to ſay, lawfully begotren, and then he 
Could recover as Heir; and ſo he ſhould in one 
ſelf Court bs taken as mulicr and Baſtard, Foz 
avoiding of which contrariofity , the Law will 
ſuffer no moe Wꝛits to go fo:th in that caſe, and 
ſuffereth aiſo all men to take advantage of the 
Certificace, rather then to ſuffer ſuch a contra⸗ 
di>con in the Court, which in the Law is called 
an inconventence. And the other cauſe is, becauſe 
this Tertilicate of theBiſhop is the Higheſt trial 
that is in the Law in this behalf : but this is 
not unde rſtod but where Baſtardy is laid in one 
that is party to the Writ;foz tf Baſtardy de laid 
tn one that is a Stranger ts the Witt, as if 
Auch pꝛap in Aid oꝛ ſuch other, then that 
Baſtar dy ſh ul be tried by xij men, by which Tri- 
al he in whom the Baſtardy is laid ſhall not be 
concluded, becauſe he is not pzivy to the Trial, 
and ma have no Fttaint; but he that is party 

to 
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to the flue may have Attatut, and therefo:e 
he ſhalt be concluded, and none other but he. 
And koꝛaſmuch as the ſaizMaxime was ozdains 
ed ts eſchew an inconvenience, ( as befoze ap= 
peareth) it ſemeth that every man learned mar 
with Conſcience plead the ſaid Certificate foz 
avoiding thereof, and give counſel therein to 
the party accoꝛding unto the Law, oz elſe the 
laid tnconvenience muſt needs follow, But pet 
nevertheleſs J do not mean thereby, that the 
party may atter, when he hath barred the Dew 
mandant by the ſatd Certificate, retain the 
Land in Conſcience by resſon of the ſaid Certi⸗ 
ficatc:foz though there be no Law to compel him 
to reſtoze it, yet J think well that he in Con- 
ſcience is bound to reſtoꝛe it, if he knew that the 
Demandant is the very true Heir, whereof J 
have put divers Caſes like tn the xvij Chap. 
of the firſt Dialogue tn Latin. L ut my inte nt is, 
that a man learned in the Law in this cafe and 
other like, may with Conſcience give hisCoun= 
ſel accoꝛzding to the Law, in ayoiding of ſuch 
things as the Law thinketh ſhould foz a reaſon= 
able cauſe be eſchewed. 

Doct. Though he that doth not know whe⸗ 
ther he be a Baſtard oz not may give his coun=- 
ſel, and alſo plead the ſaid Certificate ; yet J 
think that he that doth know Himſelf to be 
the very true Heir may not plead it: and 
that is foz two cauſes, whereof the one is this. 
Every man is bound by the Law of Rea⸗ 
ſon to do as he would be done to: but Y 
think that it he that pleadeth that Certificate 
were in like caſe, he would think that no man, 
knowing the Certificate to be untrue, —_ 

wit 
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with Conſcience plead it againſt him, whe re foze 
no moze may he plead tt againft none other, 
The other caule is this; Although the Certi⸗ 
ficate be pleaded , yet is the Tenant bounden 
in Conſttence, to make Reſtttutton thereof, ag 
thou haſt ſaid thy ſelf ; and then in caſe that he 
would not make Beftitution;then he that plead⸗ 
eth the Plea ſhould run thereby in like offence, 
fo: he hath hol pen to ſet the other man in ſuch a 
liberty, that he may chuſe whether he will te⸗ 
ſtoze the Land oz not; and fo he ſhould put him⸗ 
ſelf tojeopardy of another mans Conſcience. Ind 
it is witten Eccleſi. 3. Qui amar periculum peri- 
bit in ille, that is, Me that wilfully will put 
himſelf in jeopardy to offend ſhall periſh there⸗ 
in. And therefoze it is the ſureſt way to eſchew 
pertls, fo: him that knoweth that he tis Hetr, 
not to plead it. And as fo: the inconvenience 
that thou fayeſt muſt needs follow, but the Cer-= 
tificate be pleaded ; as to that it may be anlwe⸗ 
ted, thar it may be pleaded by ſome other that 
knoweth not that he ig very Heir: and ik the 
caſe be ſo far put, that there is none other lear- 
ned there but he, then methinketh that he (hall 
rather (ſuffer the ſaid inconventence, then to 
hurt His own Conſctence : foz alway Charity 
beginneth at himſelf, and ſo every man ought 
to ſuffer all other offences rather then he him⸗ 
felf would offend. And now that thou knoweſt 
mine opinion tn this Caſe, J pzay thee p:oceed 
to another Queſtton. 


CHAP; 
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CHAD, VI. 
The fifth Queſtion of the Student. 


3 Hether may a man with Conſcience 
be of Tounlel with the Plaintiff in 
an Action at the Common Law, knowtng that 
the Defendant hath ſufficient matter in Conſci⸗ 
ence whereby he may be diſcharged by a Sub; e 
na in the Chancery, which he cannot plead at 
the Common Law, oz not? 

DoR. I pꝛay thee put a Caſe thereok in cer⸗ 
tain, foz elſe the Queſtton is very general. 

Stud. ] will put the ſame cale that thou put⸗ 
teſt in our firſt Dialogue in Latin, the x. Chap* 
that is to ſay, Jf a man bound in an Obligatt⸗ 
on pay the mony, and taketh no Acquittance, fo 
that by the Common Law he ſhall be compelled 
to pay the mony again, fo: ſuch confideration 
ag appeareth in the xv. Chap. of the ſatd Dia⸗ 
logue, where it is ſhewed evidently how the Law 
in that Caſe is made upon a god reaſonabls 
ground, much neceſſary fo2 all the prople, how⸗ 
beit that a man may ſometime th:zough his own 
default take hurt thereby; heren J pzay thee 
ſhew me thine opinion 

Doct. This Caſe ſeemeth to be like te the 
Caſe that thou haſt uext be toe this, and that He 
that knoweth the payment to be made doth not 
as he would be done to, if he give Counſel that 
an Action ſhould be taken to have it payed a= 
gain, 

Stud. Ik he bs ſwoꝛn to give counſel accoz= 
ding to the Law, ag Herjeants at the Law, 


be 
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ve, it ſxmeth he is bound to give counſel acco:d- 
ing to the Law, foz ciſe he ſhould not perkoʒm 
His Dath. 

Doct. In theſe mozdg (according to the Law 9 
ts undertood the Law of God and the Law of 
Keaſon, as well as the Law and Cuſtoms of 
the Realm: fo2 as thou haſt ſaid thy ſelf, in 
our firſt Dialogue in Latin, that the Law of 
God and the Law of Reaſon be two ſpecial 
G:0unds. of the Laws of England, wherefoze 
( as methinketh ) he may give no counfel ( \a- 
bing His Dath) neither againſt the Law of 
God noz the Law of Reaſon, And certain it 
88, that this Þrticle, that is to ſay, that a man 
ſhall do as he would be done to, is grounded up= 
on both the faid Latos. Ind firſt that it is groun⸗ 
de d upon the Law of Reaſon. it is evident of 
it ſelf. And in the 6. Chap. of Saint Luke it is 
Catd, Ec prouc vulus vr faciant vobis homires, & vos 
ficite illis ſimilitet 5 that is to ſay, All that other 
zen (ſhould ds to you, do pou to them: and ſo it 
ts grounded upon the Law of God. wherefoze 
tf he ſhuld give counſel agatnſt the Defendant 
in that Caſe, he ſhould do aga inſt both the laid 
Laus. | 

Stud. Ik the Defendant had no other remedy 
but the Common Law, J would agree well it 
were as thou ſateſt but in this cafe he may have 
god remedy by a Subpaena : and this is the war 
that ſhall tnduce him dire&tly to his Subpœna, 
that is to ſay, when tt appeareth that the Plain 
tiff hall recover by Law. | 

Dot. Though the Defendant may be 
diſcharged by Subpens, yet the bringing in 
of his p:zofs there will be to the charge — 
the 


e „„ tio. aw «+ 


CHAPTER. VII. 143 
the Defendant, and allo the pꝛofs may die oz 
they come in. Ai ſo there 18 a Szound in the Law 
of Reaſon, Qöd ih poſſimus contta verltatem, 
(that is,) we may do nothing agzinſ the Truth; 
and th he knoweth it ts truth that the money 
is paid, he may do nothing 2gainſt the truth; 
and ik he ſhould de of counfel with the Plain= 
tiff, he muſt ſuppoſe end ayerre that it is the 
bery due Debt of the Plainriff, and that the 
Defendant withholdeth 4t from him unlawkul⸗ 
ly, which he knoweth himſelf to be untrue : 
wherefo:e he may not with Conſcience in this 
caſe be of counſel with the Plaintiſl, knowing 
that the Platntiffis paid atready.wherefoze if 
thou be contented with this Anſwer, J pzay 
thee p2ord to ſome other Qucſtion. | 

Stud. J will with good will. 


CHAP, VII. 
4 The fia th Queſtion of the Student. 


Man maketh a Feoffment to the uſe of 
him and of his Heirs, and after the Fez 
offoz putteth tn his Beaſts to manure the 
ground, and the Feoffce taketh them ag dam= 
mage feaſant, and putteth them tn Pound, 
and the Feoffo: btingeth an Action of Trel⸗ 
paſs againſt him fo: entring into his ground, 
#c. whether may any man, unowing the ſatd uſe, 
be of counſel with the Feoffer to avoid the Ac⸗ 

tion? | 
D &. Map he by the Common Law avoid 
that Acton, ſeeing tha: the Feoffo: onght in 
Conſcience te Have the P3ofits ? 
A Stu d- 
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Stud. Pes verily ; koz as to the Common 
Law the whole Intereſt is in the Feoffe , 
and if the Feoffee will break his Tonſctence, 
and take the Pꝛofits, the Feoffoz Hath no re- 
medy by the Common Law, but is dziven in 
that Caſe to ſue fox his remedy by Subpcena fo: 
the P:ofits, and to cauſe him to enfeoffe him 
again: and that was ſometime the moſt com- 
mon CTaſe where the Subpona was ſued, that 
is to ſay, befoze the Statute of R 3. but fith 
the Statute, the Feoffoz may lawfully make 
a Feoffment. But nevertheleſs, fo: the Pꝛo⸗ 
fits received, the Fesffoz hath pet no remedy 
but by Sub;a214 as He had befoze the ſaid Sta⸗ 
ture. Ind ſo the Duppoſal of his Acton of 
Treſpaſs is untrue tn every point as to the 
Common Law. 

Doct. Though the Action be untrue as to the 
Lau, yet he that ſueth it ought in Conſcience 
to have that he demandeth by the Y&ion , that 
is to ſay, Dammages foz his P2ofits ; and, as 
tt ſemeth, no man may with Conſcience give 
counſel again that he knoweth Conſcience 
would have done. 

Stud. Though Conſcience would He ſhould 
have the P:ofits, yet Conſcience will not that 
fo: the attatning thereof the Feoffoz ſhould 
make an untrue Durmiſe, Therefoze agat nit 
the untrue Hurmile every man may with Ton- 
ſcience give his counſel, foz in that doing he 
reſiſteth not the Plaintiff to have the Pꝛollts, 
but he with&andeth him that He ſhould not 
maintain an nntrue Aci ton foꝛ the P:ofirs. Ind 
it ſufficeth not in the Law, ne yet in Conſci⸗ 
rnce, ag me ſæmeth, that a man hath 209 $* 
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that he ſueth foz, but that alſo he ſue by a juſt 
ineazs, and that he hath both god Right, and 
al lo a good and a true Convetance to come to 
his Bight. Fo: if aman have right to Lands 
ag Heir to his Father, and he will bing an 
Ad ion as Heir to his Mother that never had 
right, every man map give counſel againſt the 
I gion, though he know he have right by ano⸗ 
ther means: and ſo, es methinketh, he may do 
in Dilatozies whereby the party may take hurt 
tf it were not pleaded, though he know the 
Plaintiſf have right ; ag if the party oz the 
Town ve milnamed, oz if the Degres in w2its 
of Enttie be miſtaken ; but it the perty ſhould 
take no hurt by admitting of a Dilatozy, there 
he that hnoweth that the Plaintiff hath right 
may not plead that Pilatozy with Conſcience. 
As tn a Formcdon to plead tn Abatement of the 
W2it, becauſe he hath not made Himſelf Heir to 
bim that was laſt feiſed, oz in a wit of R:gir, 
fo: that the Demandant had omitted one that 
tended right, ne ſuch other. Ne he may not al⸗ 
lent to the coſting of an Eſſoign noz P:otecti= 
on foz him, if he know that the Demandant 
hath right: ne he may not vonch foꝛ him, except 
it be that he knoweth that the Tenant hath a 
tritt cauſe of a Uonucher ond of lten, and that 
he doth it to bring him thereto And in likewiſe 
he may not pꝛap in Did foꝛ him unteſs he know 
the Pape have god cauſe of Uoucher and lien 
over, oz that he know that the Pzayc Hath 
fomewhat to plead that the Tenant may not 
_ os Uillein in the Demandant , oz ſuch 
other. 
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D-t, Though the Platnttf hath brought an 
Action that is uncrue, and not maintatnuble in 
the Law, yet the Defendant doth wrong to the 
Plaintiff in the withhelding of the P:ofits as 
well befoze the Action bought as hanging the 
i tron ; and that wzong, as tt ſeemeth, the 
Counſcliour doth maintain, and alſo ſheweth 
himlelt to favour the party tn that wrong, 
when he giveth counſel againſt the Actton 2? 

Stud, Jfthe Plainttk do takt that fo? a favour 
and a maintenance of his wrong, He judgeth 
further then the cauſe is given, ſo that theCoun= 
lellour do no moze but give counſel againſt the 
Action: fox though he give him counſel to 
withſtand the Action foz the untruth of it, and 
that he ſhould not confcls it, and to make there= 
by a Fine to the Ring without cauſe; pet tt 
map not (and with Reaſon that he may give 
caunſel to the party tc pfeld the P2zofits. And 
thrrecoze JF think he may min this caſe be of 
cuutiſel with him at the Common Law, and be 
againſt him in Chancery, and in either Court give 
is counſel without any contrartoſity oz hurt of 
Conſcieace. And upon this ground it ts, that a 
man map with god Conſcience be of counſel 
wich him that hath Land by Deſcent, oz by 
Diſcontinuance without Title, if He that 
hath rhe Right bzing not his Acton acco:ding 
to the Law, foz the recovering of his Right in 
that behalf. 
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CHAP, VIII. 
C The ſeventh Queſtion of tae Student. 


| Fa man take Dicreſs foz Debt upon an 
Obligation oz upon a Contract, oz ſuch other 
thing that he hath right Titic fo have, but 
that he cught not by the- Law to diſtrain foz 
it, and nevertheicſs he krepeth the ſame Di⸗ 
tieſs in Pound tilt he be paid ok his Duty; 
what Reſtitution ts he bound to make in this 
caſe ? whether ſhall he pay the money, becauſe 
he is come to tt by an unlawful means, oz one⸗ 
ly reſtoze the party foz the w:ongful toning 
of the Diſtrels, oz neither; J pzay you ſhew 
me. | 

Doct. what is the Law in this caſe ? 

Stud. That he that ts diſtrained may bzing 
a ſpecial Action ef Treſpaſs againſt him that 
viſtraineth , fox that He took his cas 
wonfguliy, and kept them till he made a 
Fine; and therefoze he ſh.tl r:cover the Fine 
tn Dainmages, os he ſhal! do foz the reſtbne 
of T.cſpaſs : foz the taking of the money by 
lach compulſion is taken in che Law but as a 
Fine wzongfully taken, though it be his duty 
to Have it. , 

Lo, Pet though he may fo rrcover, mechink⸗ 
eth that ag to the Repapme ne of the mony 
he is not bound thereto in Conlcience, ſo that 
he take no moꝛe then of right He ought. to Have: 
fo: though be came to it by an unzuſt mean, 
yet when the money ig paid him „ It 18 
his of right, and he is not bound to repay it, 

K 3 unle's 
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anleſs it be recovered as thou ſaidſt; and then 
when he hath repated it, he 18, os methinketh, 
teſtozed to His firſt Action. But to the re⸗de⸗ 
itverr of the Beaſts with ſuch Dommagcs 
and ſuch hurt as he hath by the Piſtrels, J 
ſuppoſe he is bound to make recompence of 
them in Tonſctence without compulſlon oz 
Suit in the Law: foz though he might law⸗ 
fully Have ſued fo: his Duty in ſuch mannec 
as the Law hath azdered; pet J agree well 
that He may not take upon Him to be hig own 
Judge, and to come to his Duty againſt the 
ozder of the Kaw, And therefoze if any hurt 
come to the party by the Diſo2zder, he ts bound 
to reſtoze it. But J would think it were the 
moꝛe doubt, if a man took ſuch a Diftrels fo: 
a Treſpaſs done to him, and keepeth the Di⸗ 
frels till amends be made fo: the Treſpaſs: 
foz in that Caſe the Dammages be not in cer⸗ 
tain, but be arbitrable either by the Aſlſent of 
the parties, oz by 12. men. And it ſeemeth 
that there ig no AſTent of the partie in this 
Caſe, ſpectallp no free Þfſent, foz that he doth 
is by compulſion, and to have his Diſtreſs a- 
gain, and fo his 4fſent is not much to be p.n- 
dered in that Caſe, fo: all his aſſeſſing of him 
that took the Diftreſs, and fo he hath made 
Himſ(clf His own Judge, and that ts p:ohibi- 
ted in all Laws : but in that caſe where the 
Wiſtreſs is taken fo: Debt, he ts not his own 
Judge, foz the Debt was judged in certain 
defoze by the fir>t Con ract, and therefo:c 
-—y think great dbverſitics betwixt the Ca⸗ 
es. 

Stud. By that reaſon it ſamerth, that it — 
thas 
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that dillraineth in the firſt caſe foz the Debt take 
any thing fo: his Damages that He is bound in 
Conſcience to reſtoze it again, foz Dammages 
be arbitrable, and not certain, no moze then 
Treſpaſs is; and me feemeth that both in the 
caſe of Treſpaſs and Debt he is bound in Con⸗ 
ſctence to reſtoꝛe that he taketh : foꝛ though He 
oufht in right to Have like ſum as he receiveth, 
yet He ought not to Have the mony that he recei⸗ 
veth, koz he came to the monp by an unjuft 
means, whertfoze it ſcemeth he ought to reftoze 
it again. 

Doct. Lud if he ſhould be compelled to reftoze 
it again, ſhould he not yet ( fo: that he received 
it once) be barred of his firt Yction notwith⸗ 
ſcanding the payment? 

stud. I will not at this time clearly aol 
the that Queſtion, but this J will ſay, that 
if any hurt come to him thereby, it is thzough 
his own default, foz that he would do agat nt 
thee Law: but nevertheleſs a little I will ſap 
to thy Mutton, that, as me ſeemeth, when 
he Hath repayed the mony, that he is reftozed 
to his firft Pation. As (f a man condemned 
in an Pcion of Treſpaſs pay the mony, and 
after the Defendant reverſe the Judgement by 
a wit of Erroz, and have his mony repaid, 
then the Plaintiff is reftozed to his firſt Act= 
on. And therefo:e if he that in this Caſe 
took the mon reſtoze that he took by the 
wzongful Diftreſs, 02 that he ozdered the 
matter ſo liberally that the other murmur 
nat, ne complain not at it, me ſeemeth he 
did bery well to be ſure in Tonſcience : any 


therefoze J would adviſe ryvery man to be 
| 2 4 well 
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well ware how he diſtraineth in ſuch caſes «- 
gain the Law. 

- Dot, Thy Counlel is good, and J note 
much in this Caſe, that the party may Have 
an Action of Treſpals againt him that di⸗ 
ſtratneth, ſo that he is taken in the Law but 
ag a w:ong-doer ; and thereto:e to pay the mo⸗ 
ney again is the ſure way, as thou haſt ſaid 
befoze, - And J p2ay thee now ſhew me fo; 
what a man may lawfully diſtrain, as thou 
thinkeſt. 


CHAP, XI. 
C For what thing a man may lawfully diſttair. 


Ftud. A Man may lawfully diſtrain foz a 
Rent ler vice, and f oz all manner of 
Services as Yomage, Fealty, Eſcuage, Suit 
ot Court, Beliefs, and ſuch other. Al ſo foz a 
Bent reſerved upon a Gift in tail, a Leaſe foz 
term of like, fo: years, oz at will, if he reſerve 
the Reverſton,the Feoffo: ſhall d. train of com- 
mon right, though chere be no Diſtreſs (poke n 
of, But in caſe a man make a Feoffment, 
and that in Fe by Jndenture,reſerveng aRent, 
he ſhall nor diſtrain koz that Kent, unleſs a 
Diſtreſs be expꝛeſly reſerved : and.f the Feoff- 
ment be made without a. Deed referving a 
Bent, that Reſervation is void in Law, and he 
thall have the Rent onely in Conſcience, and 
Wall not diſtrain foz it. Ind like Law ig where 
ift in tail oz a Leaſe foz tem of life is 
made, the Remainder over in Fe, reſerving a 
Bent, that Relerpation is vold in Law. 111 
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Aldo it a man ſeiſed of Land fo: term of lite 
grantech away his whole Eſtate, reſerving a 
Rent, that Rcſervation is void in the Raw, 
without it be by Jndenture ; and if it de by 
Jndentuce , yet he ſhall not diſtrain foz the 
Rent, but a Diſtreſs be reſrrved. And fo: Þ= 
merctament ina Let the Loꝛd ſhall diſtrain;bue 
to Imerctameat in a Cou:t-baron he ſhell not 
diſtt ain. 

Allo if a man make a Leaſe at Michaelmas for 
a pear, relerving a Rent payable at the Feaſts 
of the Annunciation of our Lady and Saint Mi- 
chacl the Archangel; in that caſe he ſhall di⸗ 
rain foz the Rent due at our Lady- ay, but not 
fo: the Rent due at Michael was, becauſe the term 
iS expired. 

But ik a man make a Leaſe at the Feaſt of 
Chriſtmas, foz to endure to the Feaſt of Chriſtmas 
next following, that is to ſay, foz a year, reſer= 
ving a Rent at the afozeſatd Feads of the An- 
nuncistion of our Lady and Saint Michael the 
Archangel; there he ſhall diſtrain koz both the 


Rents as long ag the term continted, that is 


to ſay. till the afozefard Feaſt of Chriſtmas. 

And it a man hath Land fo: term of lite of 
John at Noke, and maketh a Leaſe fo: term of 
years, reſerving a Rent, the Rent is behind, 
and J. t Noke dieth; there he ſhall not diſtrain, | 
becauſe his Reverſlon is determined. 

Mil. it he to whole uſe Feoffas been ſeiſed 
maketh a Leaſe fo: term of ycarg,oz fo: term cf 
like, oz a Gikt tn tail reſerving a Rent; there 
the Reſervation is god, and the Keſſoz ſhall dis 
ſer ain. 

And if a Townſhip be amerced, and the 

neigh= 
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neighbours by aſſent aſſeſs a certain ſume upon 
every Inhabitant, and agree that if it be not 
Paid by (ſuch a day, that certain perſons thereto 
aſſigned ſhall diftrain ; in this caſe the Diſtreſs 
is lawful. If Lozd and Tenant be. and if the 
Tenant do hold of the Lozd by Fealty and 
Kent, and the Lo2d doth grant away the Feals 
ty, reſerving the Rent, and the Tenant attur - 
neth; in this caſe he that wag KLozd may not 
Diftrain foz the Rent, foz it is become a Rent= 
ſeck, But ik a man make a Gift in tail to a⸗ 
nother, reſerving Fealty and certain Rent, and 
after that he granteth away rhe Fealty, reſerz 
ving the Bent and the Reverſon to Himlelf; 
in this caſe he ſhall diſtra en fo: the Kent, fo: 
rhe grant of the Fealty is void, foz the Fealty 
cannot be ſevered from the Reverfion, A lſo fo: 
Mertot⸗ſervice the Loꝛd ſhall diſtrain; and fo; 
Heriot=cuftome he ſhall ſeiſe, and nat diftratn. 
Alio tf Rent be aſſigned to make a partition oz 
aſſigument of Dower egal, he oz ſhe to whom the 
Kent is aſſigned may difrain. And in all theſe 
caſes above ſaid, where a man may diſtrain, he 
may not diſt rain in the night, but fo: Damma⸗ 
ges feaſanc; that is to ſay, where Beaſts do 
Hurt in his ground, he may diſtratn in the night. 
Alſo fo: wks fo: Reparations,fo: Accompts. 
fo: Debts upon Contracts , oz ſuch other, no 
man way lawfully diſtta(n. 


CHAP, 
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CHAP. X. 
T The cighth Queſtion of the S:udenr, 


Fa man do Treſpaſs,and ofter make his Ex⸗ 
ec utozs, and die befo:e any Tmendg made; 
whether be his Executoꝛs bound in Coulctence 
to make Amends foz the Treſpaſs, if they have 
ſufficient Goods thereto. though there be no rc⸗ 
medp agatult them by the Law to compel them 
to it: 

Dot, It is no doubt but they are bound 
thereto in Conſcience, befoꝛe any other deed in 
Charity that they may do foz him of their own 
devot:on. 

Stud. Then would J wit, if the Tcſtato: 
made Legacies by his will, whether the Exe⸗ 
cutozs be bound to do firſt, that is to (ay, to 
make amends fo: the Treſpals, oz to pay the 
1 in cale they have no Goods to do 

ot 

Doct. To pay Legacies : foz if they ſhauld 
firſt make recompence foz the Treſpaſs, and 
then have not ſufficient to pay the Legacies , 
they ſhould be taken tu the Law ag waſters of 
their Teſtato:'s Goods ; fo: they were not 
competlable by no Law to make amends fo: 
the Treſpaſs, becauſe every Treſpaſs dieth 
with the perſon ; but the Legacies they ſhould 
be compelled bp the Low Spiritual to full, 
and ſo they ſhould be compelted to pay the Ke⸗ 
guctes of their own Goods, and they ſhall not 
be compelled thereto by no Law ne Conſcience: 
but if the Caſe were, that he leave ſufficient 


Goods 
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Goods to doe both, then methinketh they be 
bound to doe both, and that they be bound to 
make amends fo: the Treſpaſs, befoze they 
map doe any other charitable dred foꝛ the Te⸗ 
ffato: of their own minde, as J have ſaid be- 
foe, except the Funcral-expenſes that be ne⸗ 
ceſſary, which muſt be allowed befozc all other 
things. 

Stud. Ind what the pzoving of the Tefta- 
ment? 

Doct. The Ordinary may nothing take by 
Conſctence theretoze, if there be not lufficient 
Gods beſides fo: the Funcrals, to pay the 
Debts, and to make Reſtitution. And in like 
wile the Executoꝛs be bound to pay Debts up= 
on a Imple Contract befoze any other deed of 
charity that they map doe ſor their Teſtato: of 
their own devotion, though they ſhall not be 
compelled therets by the Law. 

Stud. Ind whethe: thinkeft thou that they be 
bound to do Arſt, that ts to lay, to make Amends 
fo: the Treſpaſs, oz to pay the Debts upon a 
fimple Contract? | 

Doc. To pay the Debts, fo; that is certain, 
and the Tr:\paſs is arbitrable, 

Stud. Then, fo: th? platner declaration of 
this matter and other like, J pzay thee ſhe w 
me thy mind, by what Law it is that if a man 
make Executoꝛs, that the Executozs, if they 
take upon them, be bound to perfozm the wtll, 
— diſpoſe the Goods that remain fo: the Te⸗ 

ator. 

DR, I think that it is beſt by the Law of 
Kealſon | 

Stud. Ind methinketh that ft ſhould be ra- 
ther 
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ther by the Cuſtome of the Realm. 

Doct. In aii Countries and in all Lands 
they make Executoꝛs. 

Stud. That ſemeth to be rather by a gene⸗ 
ral Cuſtome, after that the Law and Cuſtome 
tk P2operty was b:ought in, then by the 
Law of Reaſon : Foz 8s long as all things 
were in common, there were no Executozs ne 
Wills, ne they nceded not then; and when 
D2operty was after bzought in, methinketh 
that pet making ot Executozs end diſpoſing of 


SGoods by woll, after s man's death, follow= 


eth not neceſſarily the. cupon : fo: it might have 
ben made foz a Law, that a man ſhould have 
had the property of his Goods onely vuring his 
life, and that then, his Debts paxcd, all his 
Gcods to have been left to his wiſe and Chil= 
dzen, oz next of his Kin, without any Lega⸗ 
cies making thereof; and ſo might it now be 
oz dained by S:atute, and the Statute good, 
and not againſt Reaſon twwheickfo:e it appear⸗ 
eth that Executozs have no authozity by the 
Law of Reaſon, but by the Law of Man. 
a'nd by the cid Law and Cuſtome of the 
Realm a man may make Executozs and diſ⸗ 
pole hs Hoods by his will, and then his Exe⸗ 
cutoꝛʒs ſhail have the Execution thereof, and h 
Heirs ſhall have nothing, but if any particu⸗ 
lar Cuftome help: and the Executo:s ſhall 
alſo have the whole peſſeſlion and Tiſpolition 
of all Hs Gods and Chattels, as well real 
as perſonal, though no word be exp:eſly ſpo⸗ 
ken in the will that they ſhill Have them: 
and they ſhall have alſo Actions to recover all 
Debts due to the Teſtatoz, theugh all Debts 

en 
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and Legacies of the Teftatoz be paid bekoze, 
and ſhall have the diſpoſition of them to the uſc 
of the Teſtatoz, and not to their own ule. Ind 
to methiaketh that the authozitp to make Exe⸗ 
cutozs, and that they ſhall diſpoſe the Goods 
foz the Teſtato:, ts by the Cuſtome of the 
Realm: but then J think, as thou ſateſt, that 
by the Lawof God they ſhall be bound to do 
the firſt, that is, to the moſt p2ofit of the Soul 
nf their Teſtatoꝛ, where the diCpoſttion thereof 
is left to their diſcretion ; and that, J agree 
well, is to pay Debts upon Tonttacts, and to 
make amends fo: w:ong done to the Teſtatoz, 
though they be not compelled thereto by the 
Law andCuſteme of the Realm ik there be none 
other Debt noz Legacy that thep be bound to 
pay by the Law: but tik two ſeveral Debts be 
papable by the Law, then which Debt they 
{hall do firſt in Conſcience, J am ſomewhat in 
doubt. 3 

Do t. Let us frft know what the Common 
Law is therein 

Swwd, The Common Law is, that if the Te⸗ 
F3to2 owe x. 1. to two men feverally by Oblt⸗ 
gation, 02 by ſuch other manner that an Icon 
lieth againſt his Exccutoꝛs thereof by the Law, 
and he leaveth Gods to pay the one, and not 
both; that in that caſe he that can firſt obtain 
his Judgement againſt the Executozs ſhall 
have Execution of the whole,and the other ſhall 
have nothing : but to which of them he ſhall 
in Conſcience owe his favour, the CommonLaw 
teacheth not. 

Dod. Therein muft be conſidered the cauſe 
why the Debts began, and then he muſt - 

on⸗ 
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Conſcience bear his lawful favour to him that 
hath the cleareſt cauſe of Debt, and if both 
have like cauſe, then in Con(cience he mut 
x his favour where is moſt need and greateſt 
cyartty. 

Stud May the Executozs in that caſe delap 
that Acton that is firft taken, if it Rand not 
with ſo good Conſcience to be payed as another 
De bt whereef no Acton is bought, and pzocure 
that an Act on map be bought thereof, and then 
to confeſs that Paton. that he may ſo have Ex= 
ecutton, and then the Executo:s to be diſchar⸗ 
ged le ent the other? 

De. thy may he not in that caſe pay the 
other without Action, and ſo be diſcharged in 
the Law againſt the first? 

Srud. No ve:ily, fo: after an Action is taken, 
the Executo2 may not winiſter the Goods 
ſo, but that he lcave ſo much as ſhall pay the 
Debt whereof the Teton is taken: and if 
he do not, he ſhall pay it of his own Ss ex= 
cept another recoder and have Judgement a= 
gainſt him hanging that Þcion, und that with= 
out Covin. 

Doct. Then to anſwer to thy Queſtion, J 
think that by Delates that be lawful, ag by 
Eſſoin, Emporlance, oz by dtlatozy Plea in ⸗ 
batement of the watt that is true, he may delap 
it: but he may plead no untrue Plea to p:efer 
the other to his Duty. But, J pzay thee, what 
is the Law of Legacies, Reſtitution, and Debts 
upon Contracts, that percaſe ought rather after 
Charity to be paid then a Debt upon an Pblt= 
gation? what map the favour of the Executoz 
do in thele caſes ? Fc 

tu“. 
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Stud. Nothing fo: if they either perfoziu Le⸗ 
gat es, make Reſtitutiong oz pay Debts upon 
Contrcacs, and keep not ſufficient to pay Debts, 
which they are compellable by the Law to pep, 
that ſhift be taken as a Devattavcrunt bona Te ſta. 
tor is, that is to ſay, that — have waſted the 
Goods of their Teſtatoz;snd there foze they ſhal 
be compelled to pay the Debts of their own 
Gods : and ſo it is if they pay a Debt upon an 
Dbligatton, whercof the day 19 pet to come, 
though it be the clear Debt, & that be ch e ** 
Charity to have it paid. 

Dca. et in that caſe if he to whom theadebt 
is alteady owing fozbear till after the day of the 
other Obligation is paſt, then he map pay him 
without danger. 

Stud. That is true, if there be no Action te⸗ 
ken upon it; end though there be, ret if that 
Action may be delaped by lawful means, cg 
thou Haff ſpoken of befo2e. till after the day, and 
that an Þcion is taken upon ic, then may the 
Executo:S cConfels the Action. and then after 
Judgement he may pay the Debt without dan- 
ger of the day. 

D:&. JS not that confeſſion of the Acti.n lo 

done of purpoſe 9 Covin in the Law ? 

Stud. No verily, fo: Tovin is whete the Acti⸗ 
on is untrue, and not where the Executozs bear 
a lawful favour. 1988 

Doct. The ozdinary upon the Accompt in all 
the caſe befoze rehe ar ſed will regard much what 
is beſt fox the Teſtatoz. 

Stud. But he may not dꝛive them to Þccompt 
againſt the oꝛder of the Common Law. 


CHAP; 
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CHAP. XI. 
« The ninth Q-eſtion of the Student. 


Man is indebted to another upon & 
{imple Contract in 20. l. and he maketh 
his will, and bequeatheth 20 l'. to H. Hart, 
and dieth, and leaveth Goods to his Execu⸗ 
toꝛs onely to bury him with, and to perfozm 
the ſatd Legacy, and after the laid Executozs 
deliver the Gods of their Teſtatez in perfo:m= 
ance of the ſatd Bequeſt:whether is he to whom 
the Bequeſt is made bound in Conſcience tg 
pay the ſatd Debt upon the ümple Contract, oz 
not? 
Doct. Js he not bound thereto by the Law ? 
Stud, No verily. 
Voct. Ind what thinkeſt thou he is in Cons 
ſcience ? | 
Stud. J think that he ts not bound thereto 
in Conſcience, foz he is neither Oꝛzdinary, Þdz 
miniſtratoz, noz Executoz, And J have not 
heard that any man is bound to pay Debts of 
any man that is deceaſed, but he be one of thoſe 
thie. Foz the Hoods that the Teſtatoz left 
to the Executozs were never charged with the 
Debt, but the perſen of the Teſtatoz while hs 
ved was onely charged with the Debt, and 
not his Goods, and his Executozs, that re⸗ 
peſent his Eſtate after h.s death, Having 
Goods thereto of the Trſtato:'s, be charged 
alſo with the Debts, and not the Goods. And 
therefoze tf an Executoz give away o: (ell all 
the Goods of the Teſtatoz, oz otherwiſe waſte 
L them, 
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them, he that hath the Goods is not charged 
with the Debts in Law noz Conſcience, but 
the Executoz ſh2ll be charged of his own 
Goods. Ind in like wile if Jo. «t Noke owe 
to A B, xx l'. and A. B. oweth to C. D. xx l'. 
and after A. B. dieth inteſtate, having none 0- 
ther Goods but the ſaid xx. l'. which the laid 
John ac Nike oweth him; yet the Catd C. D. 
thill have no remedy againſt the laid John ac 
Neke, koz he ſtandeth hot charged to Him in 
Law no: Conſcience. But the D:dinary in 
this Caſe maſt commit Þdminiſtration of the 
Goods of the ſaid a. B. and the ſaid Idmint⸗ 
frato: muft levy the money of the ſaid John at 
Noke, and pay it to the ſaid C. D. and the ſaid 
John st Noke (hall not pay it Himſelf, becauſe he 
i not charged therewith to him: and no moze 
metytnketh in this Caſe, that he ts whom the 
Bequeſt is made is neither charged to him that 
the money was owing to in the Law oz Conſct- 
ence, 
Do. Then ſhew me thy mind, by what Law 
it was greunded as thou thinkeſt, that Execu⸗ 
tois be bound to pay Debts befoze Legacies ; 
whether it is by the Law of God, oz by the Law c 
ok Reaſon, oz by the Law of Man, as thou © 
thinkeſt. Rl 
Stud. IJ think that it is both by the Law ofJ b 
Keaſon and by the Law of God, Fo: RBea-Þ u 
ſon wills that they ſhall doe fir that is beſt fo: I 1} 
the Teftaco:, and that is to pay Debts thut f pe 
their Tettatoz is bound to pay, befoze Lega⸗ 9; 
cies that he ig not bound to. And alſo by the th 
Law of God they are bound to pay the Debtß 0u 
fir : 602 th they are bound by the * th 
| | 50 
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God to love their Netghbour, they are bound 
to doe fo; him that ſhall be be foz him, when 
ther have taken the charge thereto as Execu⸗ 
t029 doe when they agree to take the charge of 
the will of their Teſtatoz upon them; and 
it 18 better foz the Teuatoz that his Pebts be 
#atd, ( whcrefoze His Soul ſhall Cuffer pain) 
then that hig Legacies be perfozmed, where= 
OF ſhall ſuffer no pain fo: the perfo:ming of 
them, 

Ind that ig to be undcrgood, where the Le⸗ 
gacie is made of his own fra will, end not 
where it is made eg a latigfaction of «ny Du⸗ 
te. Ind after the ſaying cf St. Greg-ry, the 
very true pꝛoof of Love is the deed. But this 
man is not in that Cele, foz he took never the 
charge upon him to pay the Drbts of the Te⸗ 
ſtatoz, und therefoze hr 189 not bound to them 
in Law noꝛ Conſcience, ag me ſcemeth: but 
tather the Executo;s (ould have been ware cre 
they dad paid the Legacies, ſeeing the.r were 
Debts to pay. 

Doct. The Executo;Ss might no otherwiſe 
have dene in thig Cale, bur to day the Lega⸗ 
cies : foꝛ them they ſhould hace ban compelled 
by the Law to have Dito, 
and lo they could not have The Law 1s other. 
been ta have paid the Debt vile teſlved now; 
upon a Contract, and er hat an action 
therefgze they Did well in lies ag aint the Ex- 
perfazming of that Le= ccutor upon the Af. 
gacie; but he to whom lumpiion implied in 
the Legicie was made » lm pic Centtact. 
dught not to have taken 
them, but ought in Conſc ence to hi ve ſuffered 

L 2 ther 
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them to have gone to the payment of the 
Debt; and ith he did not (ſo, but took them 
where he had no right to them, it ſeemeth that 
when he took them he took with them the 
charge in Conſcience to pay the Debt: foz 
fith the Executozs were compellable by the 
Law to perfozm that Bequeſt, and not to pay 
the Debt, therefoze when they perfozmed that 
Bequeſt, they were diſcharged thereby a- 
gainſt him that the Debt was owing to in 
the Law and Conſcience, and then the charge 
reſteth upon him that took the Goods, where 
he ought not in Conſcience to have taken 
them : but if it had been a Debt upon an Ob- 
ligation, o2 ſuch other Debt whereupon reme- 
dy Hath been had aga:nſt the Executozs by the 
Law. TJ there ſuppoſe, though that the Execu⸗ 
toꝛs had perfo:zmed the Legacie, that yet he to 
whom the Legacie wag made and perfo:med, 
had not ben charged in Conſctence to the pap⸗ 
ment of the Debt. fo: the Executo2S Rood (fill 
charged thereto of thetr own Goods; and he to 
whom the Bequeſt was made was only bound in 
Conſcience to pay that he received to the Ex⸗ 
ecuto:s, becauſe he had no right to have recet- 
ved it, fo; agatnit the Executozs he had no right 
thereto. 

Stud. Then it ſeemeth in this Caſe, that in 
like wile he to whom the Bequeſt was made 
ſhould repay that he received to the Execu- 
tos, and then they to pay it rather then 
he. 

Doct. The Executozs have no farther med- 
dling with it, as this Caſe is : foz when ther 
perfozmed the Bequeſt, they were ___ - 

| again 
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againſt both the other in Law and Conſct= 
ence : and alſohe to whom the Bequeſt was 
made (ood not in this Caſe charged to the 
Executo:zs ; foz againſt them he Had good 
Title by the Law: and ſo this charge ſtand⸗ 
eth onely againſt him that the bt is owing 
to. And the ſame Law that is in this Caſe 
upon a Debt upon a Contract, is if the Te= 
ftatoz Had not done a Treſpaſs whereupon he 
ought to have made Reſtitution, that is to ſay, 
that he to whom the Bequeſt is made, is bound 
to make the Amends fo: the Treſpaſs : foz 
it ſhould be no diſcharge to hem to pay tt a⸗ 
gain to the Executo:s without they paid it over, 
and it were uncertain to him whether they 
ld pay it 0z not. And therefoze, to be out of 
peril, tt is neceſſary that he pay it himſelf, 
and then he is ſurely dilcharged againſt all 
men, 


CHAP: XII. be. 
A The centh Queſtion of the Student 


A Man ſeiſed of cextain Land in his De⸗ 
meſne as of Fee, hath iſſue two Sons, 
and dieth ſeiſed, after whole death a Stran⸗ 
ger abateth, and taketh the Pꝛoflt, and after 
the eldeſt Hon dieth without Jflue, and his 
Brother bzingeth an Aſliſe of Mortdanceſtor as 
Don and Meir to his Father, not making 
mention of his Bꝛother, and recovereth the 
Land with Dammages from the death of his 

RK 3 Father, 
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Father, as he may weil by the Law: whether 
in this Cale ig the younger Bꝛother bound in 
Conſcience to pay to the Executo:s of the el⸗ 
deſt Brother the value of the Pꝛoats of the [aid 
Land that belonged to the etbeſt Bꝛother in 
his life, oꝛ not? 

Luc. What is chtne opinion thrrety ? 

Sd. That like ag the Laid P2ofits be- 
longed of right to the eldeſt Bother in his 
life, © ind that He had (ull autho:ity to have re- 
leale ag well the righr of th (ard Land as 
of de (51d P2zoats, which Releaſe ſhould 
Have cen a clear Bar to the pounger Bꝛo⸗ 
ther fo; ever; that the right of the ſaid Dam- 
mageg, which be in the Law but a Chatefl, 
belong to his Exccuto:s, and no: to the Heir: 
fo2z no manner of Thattel, neither real no; 
pecſonal (hail not after the Law of the Realm 
deſcend unto the Heir, 

Dot. Thou ſardeſt in the Caſe next before, 
that it is not of the Law of Kraſon, that-a 
man ſhall make Executozs, and diſpoſe of his 
Goods by H.s will, and that the Executo:s 
ſhall have the Goods to diſpoſe, but by the Law 
of Man; and if it be left to the determinati⸗ 
on of the Law of Man, that in ſuch caſes 40 
the Law giveth ſuch Chattels unto the Ex⸗ 
ecutozs , they chall have good right unto 
them, and in ſuch Ceſes as the Law ti: 
keth ſuch Chattels from them, thep been 
rightfully taken from them: And thetekoze 
it is thought by arany, that if a man fue a 
Wit of Righr of Ward of a Ward that he 
hath by hig own Fe, end dieth hanging the 
Weit, and his Heir ſue a Reſammons, ac⸗ 
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co:ding to the Statute-of Weſtminſter. 2. and 
recovereth ; that inthat Caſe the Hetr ſhall 
enjoy the wardkhip againſt the Executoꝛs, and 
yet it ig but a Chattel. And they take the 
reaſon to be,becauſe of the ſatd Statute. Ind 
ſo might tt be ozdained by Statute, that all 
wards ſhould go to the Heirs , and not to 
the Excecuto:s. Right ſo in this Caſe. fith 
the Law is ſuch, that the younger W1other 
ſhall in this Caſe Have an Af c of Mortdaunce- 
ſtor ag Heir to his Father, not making any 
mention of his elder Biother, and recover 
Dammages as well in the time of his 1520= 
ther as in his own time; it appesreth that 
the Law giveth the right of theſe Damma= 


ges to the Heir, and thercfoze no recompence 


ought to be made to the Exccutoꝛs, as me 
ſremeth And it is not like to a wit of Aid, 
where, as J have learned in lia, (th our 
firſt Dialogue ) the Demandant ſhall recover 
Dammages onely from the death of his Fa- 
ther, if hc overlive the Aicl : and the cauſe 
is, fo: that the Demandant, though his Niel 
overlived his Fether, muſt of neceffity make 
his Conveyance by His Father, ond mu 
make himſelf Son and Heir to his Father, 
and Couſin and Heir to his Nici: and there⸗ 
fo:e tn that Caſe if the Father over!tved the 
Jiel, the Abato: were bounden in Con cite nce 
to reſtoze to the Executoz of the Father the 
P:ofits run in his time, ( fox no Law tekerh 
them from him ; ) but otherwiſe it is in this 
Caſe, as me (emeth. 

Sru', Ik the younger B:other in thts caſe 


had entred into the Land without taking any 
I 4 Iſi\ſe 
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Afliſe of Mortdanceſter, as he might if he 
would, to whom were the X batoz then boun- 
den to make Reſtitut ion fo: thoſe P:ofits; us 
thou thinkeſt ? 

Doct. To the Executozs of the eldeſt Bꝛo⸗ 
ther : fo: in that caſe there ts no Law that ta- 
keth them from them, and therefoze the ge- 
neral G20und, which ts that all Chattels ſhall 
goe to the Executo:s, Holdeth in that Cale: 
but in this Tale that G:zound ts bzoken and 
Holdeth not, foz the reaſon that J have made 
befoze. Foz commonly there is no general 
Sound in the Law ſo ſure, but it faileth in 
ſome particular Caſe. 


CHAP. XIII. 
The eleyenth Queſtion of the Student. 


St. Man ſeifed of Land in fee taketh a 
Wike, and after alteneth the Land, and 
dieth, after whole death his wife agketh her 
Power, and the Aliente refuſeth to allign it 
unto her, but after ſhe asketh her Dower a= 
gain, and he oſfigneth te unto her: whether 
is the Aliene in this Cate bound tn Conſcience 
to give the woman Dammages foz the Pꝛo⸗ 
Ats foz the Land after the third part from the 
death of her Þugband, oz from the firſt re- 
queſt of her Dower, 02 neither the one noz the 
other? TY 
Doct. What is the Law in this caſe ? 
Stud. Ey the Law the weman (hail recover 
no Dammages, fox at the Common Law the 
; Dez. 
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Demandant in a wit of Dower ſhould never 
have recovered Dammages : but by the Sta⸗ 
tute of Merton it is oꝛdained, that where theHuſs 
band daeth fetſcd, that the woman ſhall recover 
Dammages, which is underſtood the P2ofits of 
the Land th the death of her Hugband, and 
ſuch Dammages as ſhe hath by the fozbearing 
of it. But in this caſe the Hus band died not 
ſeiſed, where koze ſhe ſhall recover no Damma⸗ 
ges by the Law. 

Doct. Pet the Law is, that immediately af= 
ter the death of her dus band the wife ought of 
right to have her Dower, if ſhe ask it, though 
her Hus band die not ſeiſed. 

Stud. That is true. 

Doct. and fith ſhe ought to have her Dower 
from the death ef her usband, it ſæmeth that 
the ought in Conſcience to have alſo tbe Pꝛo⸗ 
fits from the death of her Hus band, though ſhe 
have no remedy to come to them by the Law: 
Foz methinketh that this Caſe is like to a 
Caſe that thou putteſt in our firſt Dialogue in 
Latin, the 17, Chapter, That if a Tenant fox 
term of life be difſetſed and die, and the Diſ⸗ 
ſeiſoz dieth, and his Heir entreth aud taketh 
the P2ofits, and after he in che Reverllon re⸗ 
covereth the Lands againſt the Heir, as he 
ought to doe by the Law, that in that Caſe he 
ſhall recover no Dammages by the Law : and 
yet thou did agre, that in that Caſe the Heir 
(s bound in Conſctence to pay the Dammages 
to the Demandant ; and lo methtnketh in 
that Caſe that the Feoffc ought in Conſcience 
to pay the Dammages from the death of her 
Husband, ſing that immediately after — 

de at 
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death ſhe ought to have her Dower. 

Stud. Though ſhe ought to be indowed imme: 
Diatelp after the death of her Þusband, yet ſhe 
can lay no default in the Feoffce tili ſhe demand 
Her Power upon the ground, and chat the 
Tenant be not there to aſſign it, oz if he be 
there, that he will not afſign it: foz he that 
Hath the poſſeſſion of Land whereunto any 
woman hath title of Dower, hath good au⸗ 
thozity ag againſt her to take the P2ofits till 
the requtre her Power ; fo: every woman that 
Demandeth Dower affirmeth the Polleſſton of 
the Tenant as againſt her: and therckoze al⸗ 
though ſhe recover by Action, ſhe leaveth the 
Keverſton alway in him againſt whom ſhe re- 
covereth, though he be a DiFNe1ſo2, and bzing- 
eth not the Reverſton by ber Recoverie to him 
that hath Right, as other Tenants foz term 
of life doe. And fo: this reaſon it is that the 
Tenant in a wit of Dower, where the Hus= 
band died ſciſed, if he appear the firſt day, 
may ſay, to excuſe himſelf of Dammages, 
that he is and all times hath been ready to 
pield Dower if it had been demanded ; and ſo 
He ſhall not be received to doe in a Wit of Ec- 
finage, neither in the Cale that thou remem= 
b:eft above, fo: in both Caſes the Trnants be 
ſuppoſed by the Wiit co be wiong docrs; but 
it is not ſo tn this Cale ; and ſo methinketh tt 
clear that the Feroffy tn this Caſe ſhall never be 
bound by Law noz C onſcience to yield Dam⸗ 
mages fo: the time that pcſſed befoze the Re⸗ 
queſt, but fo: the time after the Requeſt 4s 
greater doubt: Howbett ſome think hem there 
net beund to yicld Dammaagnes , — = 
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Title is good, as is ſaid befoze, and that it is 
her default that ſhe brought not her Action. | 
Dot. Is unto the time befoze the Requeſt, 
J hold me content with thine Opinion, lo 
that he aſſign the Dower when he 1s required ; 
but when he rekuſeth to aſſign tt, then J think 
htm bound in Conlctence to ytcld Dammagts# 
fo: both times, though ſhe ſhall none recover by 
the Law. And fart, as fo2 the time after the 
Refuſal, tt appeareth evidentip, that when 
he denied to aſſign her Dower he did againff 
Conſcience; foz he dtd not that he ought to 
have done by the Law, ne as he would ſhauld 
have been done to him; and fo afccr the Re= 
gueſt he holdeth her Dower from her wiong⸗ 
fully, and ought in Conſcience to yteld Dam⸗ 
mages therefoze, And as to the default that 
thou aſſigneth in her, that ſhe took not her Jc⸗ 
tton, that kozceth little, fo: Actons nerd not 
but where the party will net dor that he onght 
to doe of right; and fo: that he ough: of right 
to have done, and did tt not, he can take no 
advantage And then as to the Dimmarges 
befoze the Requeſt, methinketh him alſb boun⸗ 
den to pay them; foz when he was required tes 
aſſign Dower , and refuſed, it appearcth that 
he never intended to yield Dower krom the be= 
ginning, and ſo he is a w:ong-=doer in his own 
C.nſcience. And mozeover tf the Hugband 
die ſeiſed, the Law is ſuch, that if the Te- 
nant refuſe to aſſign Dower when he ts requt⸗ 
red, wherefoze the Woman bzingeth a wit of 
Dower again him, that in that Caſe the 
woman ſhall recover Dammages as well for 
the teme bekoze the Requeſt as after: and 
ect 
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pet he ought not in that caſe, afcer thine O pi⸗ 


nion, to have yielded ane manner of Damma⸗ 


ges, if he had ben ready to aſſign Dower when 
it was demanded, ag ſome thinketh here. 

Stud. The cauſe in the Caſe that thou haſt put 
is, fo: that thr Statute is general, that the 
Demandant ſh ul recover Dimmages where the 
Hugband died ſeiſed, and that Statute Hath 
ben alway contrued, that where the Tenant 
may not ſay that he is and hath ben ready al⸗ 
way to yield D3w2r, #c. that the Demandant 
Gall recover D immages from the death of her 
Musband. But in that caſe there is no Law of 
the Realm that helpeth fo: the Pemandant, 
neither Common Law no: Statute. And fur- 
thermoze,though it might be p:oved by Hig Re- 
fuſal, that he never intended from the death of 
the Hus band to aſſign her Dower; yet that pꝛo⸗ 
veth not but that he had god right to take the 
P2ofits of her Third part fo: the time. ag well 
as he had of his own two parts, till Requeſt be 
wade, as is afo:eſatd : and ſo methinketh that, 
KotwithK&anding the dental, He ts not bound to 
yield Dammages in thts caſe, but fox the time 
of the Requeſt, and not fo: the time befoze. 

Doct. Foz this time J am content with thy 
Reaſon. 


CHAP. XIV. 
T The rwelfch Queſtion of the Student. 
Stud. Man leiſed of certain Lands, know- 
ing that another hath good Bight 


and Title to them, levieth a Fine with P20- 
c lama⸗ 
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clamation, to the entent he would extince the 
Kight of the other man, and the other man 
maketh no claim within the five yrars : whe= 
ther may he that leyied the Fine Hold the 
Land in Conſcience, as he may doe by the 
Law? 

Dot, Ey this Queſtion it ſeemeth that thou 
doſt agree, that if he that le vied the Fine had no 
knowledge of the other man's Right that his 
Right ſhould then be extincted by the Fine in 
Conſcience. 

Stud. Pea verily, foz thou didſt ſhew a rea= 
ſonable cauſe why it ſhould be ſo, in our firſt 
Dialogue in Lacirc, the 24 Chap. as there ap= 
peareth. But if he that levied a Fine, and that 
would extinct the Right of another, knew that 
the other had mszc Right then he, then J doubt 
therein: foz J take thine Opinion in the firſt 
Dialogue to be under uod in Conſcience, where 
he that would extinct fozmer Rights by ſuch 
a Fine by Pioclamatton knoweth not of any 
fozmer Title, but for his moe ſurety, tf any 
ſuch fozmer Right be, he taketh the remedy that 
is 82dained by the Law. 

DoR. whether doſt thou mean in this Caſe 
that thou putteſt now, that he that hath Right 
knoweth of the Fine, wilfully letting the five 
rears paſs without Claim, 02 that he knowa 
eth not any thing of the Fine ? 

stud. I pꝛay the let me know thine Opini⸗ 
on in both Caſes, and whether thou think that 
he that hath Right be barred in either of the 
ſatd Caſes by Conſc tence, es he is by the Law, 
02 not, Dt 
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Doct. WE well with god will hereafter ſheto thx 
my minde therein: but at this time J pꝛay tho 
give a littie ſparing, and pꝛocced now foz this 
time to lame other Queſtton. 


CHAP. XV. 
J The thirtcenth Queſtion of the Student. 


Stud. A Man ſeiſed of certain Lands in Fe 

hath a Daughter, which is his Heir 
apparent, the Daughter taketh an HuSband, and 
they have Jilue, che Father dieth ſeiſed, and 
the Hugband 2s ſon as he heareth of his death 

octh toward the Land to take poſſeſſton, and 
efo:c he can come there, his wife dieth : whe- 
ther ought he to have the Land in Conſcience 
fo: term of his life ag Tenant by the curteſle, 
becauſe he hath done that in him was to have 

Had poſſeſſion in his wife's lite, ſo that he might 
have ben Tenant by the curteſte accoꝛding to 
the Law; oꝛ that he ſhall neither have it by the 
Law no: Conſcience 2 2 

DoR. Is it clearly holden in the Law that he 
ſhall not be Tenant by the curteſle in this caſe, 
becauſe he had not poſſeſſton tn deed ? 

Stud. Pea vertly,and yet upon a Poſſeſſ:on in 
Law a woman ſhall Have her Dower ; but no 
man ſhali be Tenant by the curteſle of Land 
without his wife have poſſeſſion indeed, 

Doct. A man ſhall be Tenanr by the curteſle 
of a Rent though his Wife die bekoze the day of 
payment, and in like wiſe of an Pdvowſon , 
though ſhe die bekoꝛe the I voidance. 

Stud. That is truth, fox the old Cuſtome 
and 
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and Maxime of the Law is, that he ſhall be 
lo: but of Lend there ts no Maxime that ſer⸗ 
veth him, but his wife have Poſſeſſton in 
Dee d. / 

Doct. And what is the reaſon that there 18 
ſuch a Maxime in the Kaw of the Rent and of 
the Ybvcwlon neither then of Land, when the 
Dug vand doth es much as in hem is to have 
PolicNion, and cannot? 

Stud. Some aſian the reaſon to be, becaule it 
is impellible to have Pefietiton in deed ok the 
Rent o: of Advovoſon, betoze the day of paiment 
of the ent, 02 befoze the * voldance of the Ad⸗ 
vowlon. 

Doct. Ind fo it is imycible that be ſhould 
have Molleſlion in dred of Land, if his wite 
die lo ſoon that he muy not by poſitbilitte come 
tothe Kand efter his Fother'g death, and in 
her like ag the caſe 19. 

Siud. The Law is luch, ag J have ſhewed thee 
befoze: and Jtahke the very caute to be, for that 
there is a Maxime frr'veil tez rhe Rent and 
the Advowlon, and not kor ile dend, as J Have 
ſaid befoze and, ag tt ts fo in the 8 Chap. of 
our firſt Dialogue, tt ig not alwap neceſſary to 
aſſign a realon o conſtderatien why the Max⸗ 
imeg of the Law cf bald were firft ozdatned 
and admitted {o2 Maximeg, but it (ufficeth 
that they have ben alway talen fo: Lats, and 
that they be neither contraty to theLaw of Rea- 
ſon noꝛ to the Law of Goo. os this Maxime is 
not; and rherefe:e if the Hugband in this caſe 
be not hol pen by Conſcience, he cannot be hol⸗ 
pen by the Law. 

Doct. Ind it the Law help him not, Con= 

ſcience 
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ſcience cannot help him in this caſe : fox Con⸗ 
fcience muſt alway be grounded upon ſome 
Law; and tt cannot in this Caſe be grounded 
upon the Law of Reaſon no: upon the Law 
of God, foz it is not directly by thoſe Laws 
that a man ſhall be Tenant by curteſſe, but 
by the Cuſtome of the Realm; and therefo:e 
it the Cuſtome help him not, he can nothing 
have in this Caſe by Conſcience ; foz Conſci⸗ 
ence never reſifteth the Law of Man, no: ad- 
deth nothing to tt, but where the Law of man 
is in it ſelf directly againſt the Law of Reaſon 
oz elſe rhe Law of God, and then p:operly it 
cannot be called a Law, but a Cozruptton; oz 
where the general grounds of the Law of man 
wozk in any particular Caſe againſt the ſaid 
Laws, as it may doe, and yet the Law good, 
as it appeareth in divers places tn our firſt Di- 
alogue tn Latin; oz elſe where there is no Law 
of man p2ovided fo him that hath Right to a 
thing by the Law of Reaſon oz by the Law of 
God : and then ſometime there is reme dy gi- 
ven ts execute that in Conſcience, as by a Sul + 
pœna, but not tn all Caſes; fo: ſometime it 
Gall be referred to the Conſcience of the party, 
and upon this ground, ( that is to ſay ) that 
when there is no Title given by the Common 
Law, that there is nos Title dy Conlctence. 
There be divers other Caſes, where-f I ſhall 
put ſome foz an example. Ys if a Reverſſon 
be granted unto one, but there is no Attozn⸗ 
ment, oz it a new Rent be granted by wozd 
without Deed ; there is no remedy by Conſci⸗ 
tence, unleſs the ſatd Gzants were made upon 


conſideration of money, oz ſuch other. * 
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in like wiſe where he that is ſeiſed of Lands, 
in Fee-(imple maketh a will thereof , that 
will is void in Conſcience, becauſe the Gzound 
lerveth not foz him whereby the Conſcience 
ſhould tale effect, that is to ſay, the Law, And 
(f the Tenant make a Feoffment of the Law 
that he holdeth by pꝛiozity, and takKh Eſtate 
again, ond dieth, (his Heir within age) the 
Lo:d of whom the Land was fir Holden by 
pꝛiozity ſhall have no remedy fo2z the body by 
Conſcience, fo: the Law that firft was with 
him is now againſt him, and therefoze Con= 
ſcience is altered in like wiſe as the Law al= 
tereth. And divers and many Caſes like be 
in the Law, that were too long to rehearſe 
now. And thus methinketh that, if the 
Law be as thou ſapeſt, the Hugband in this 
_ hath neither Right by the Law noz Conz 
cience, 


CHAP, Xvi. 
T The fourteenth Queſtion of the Student. 


Stud, A Rent is granted to a man in Fe to 
perceive of two Acres of Land, and at⸗ 
ter the Gzantoz enfeoffeth the Sante of one of 
the laid Acres: whether is the whole Kent 
exti net thereby in Conſcience, as it is in the 
Law > 
DoR. This Caſe is ſomewhat uncertain : fox 
it appeareth not whether the Gzantoz enfeoffed 
him on truſt, oz that he gave the Acre to 
him of His mere motton to the uſe of the 
ſaid Feoffe, 0: elſe that the Feoffment was 
M made 


- 
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made upon a Borgain : and ik it were but 
oneiy a Froffment of truſt, then J think 
the whole Rent abideth in Conſcience, though 
it beexttn&ed in the aw. And firſt, that it 
contfnueth in that Cale tn Conſcience foz the 
part that the Sante Hath to the uſe of the 
Gzantoz, it is evident, foz he may not take 
the P:ofits of the Land, and it is again 
Eontctence that he Would leeſe both, And 
in like wiſe it abideth in Conſcience foz the 
Acre that remaineth in the hands of the 
G2ano:, though it. be extina> in the Law: 
foz there was a default in the G2anto: that 
he would make the Feoffment to the Gant, 
as weil as there was in the G2antee to take it; 
and it is no Conſcience that of his own de⸗ 
fautt he ſhould take ſo great avatl, to be diſ⸗ 
c hatge d of the whole Rent, ſeeing that the Fe⸗ 
oſtment was made to his own uſe. And it the 
Feoffment were made upon a Bargain and a 
Contrad between them, then tt is to ſe whe⸗ 
ther they remembzed the Rent in their Bar⸗ 
gain, oz that they remembzed it not; and if 
they remembzed it in their Bargatn and 
Contrad, then Conſcience muſt follow the 
Wargain : As thus, It᷑ they agreed that the 
G2ante ſhauld have the Rent after the Po- 
tion in the other Acre, then by Conſcience 
he ought to Have it, though it be extincted in 
the Law; and if they agreed that the whole 
Kent ſhould be extine, and made their pꝛice 
accozding, then it is extinc in Law and 
Conſcience, and if they clearly foꝛgot it, and 
made uo mentton of it, 02 fo: lack af canning 
aneh Ka robe, that tt ſhould compinye tn 
| 
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the other Acre after the Poztion, and made 
their pꝛice attozding, pondering onkly the da⸗ 
lue of thr Acte that was ſold, then methink= 
eth it doth continue in Conſcience after the 
Poztion; and if rhe Feoffment were made te 
the ule of the Gzantee, then it ſeemeth the 
whole Vent is extin> in Law and Conſct- 
rnce, | 

Sd, Then takr this to be the Tale, that is 
to ſap, that the Feoffment was made to the uſe 
of the G2untee | : 

Dog. What is then thinc opinton therein? 

Stud, That the Rent ſhould abtde in Conſci⸗ 
ence after the Poztion of the Acre remaining in 
the hands of the Santo, notwithſtanding tt be 
extind tn the Law. | : 

Dok. Then ſhew me thine opimon in this 
that J ſhall ad tee: Ot what Law is tt, 
that Gzants of Rent and of fuch other P20= 
firs out of Lands map be made, and that they 
ſyall be qd and eſtegual to the $2anrees ? whe= 
ther is it dy the Law of Rraſon, ez by the Law 
of God, oz by the Enſtome und Law of the 
Realm? | | 

Stud. I think it is by the Law of Reaſon : foz 
by the lame reaſon that a man mae give away 
all his Lands, He may as it ſeemeth, gtve away 
rhe P2olits thereof, oz grant a Rent out of the 
Land, if he will. 

Doct. But then by what Law is it that a 
man map give away his Lands? J trow by 
none other Law but by the Cuſtome bf the 
Realm; koz by Statute all Yitenattong and 
G2ants of Lands map be p2ohitbited; and 
then that Reaſon pzoveth not that Szants of 

MW : the 
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the P2:ofits of Land oz of a Rent fhould be 
good, becauſe he may alien the Land, it Alte⸗ 
nation of Land be by Cufſtome, and not by 
the Law of Keaſon, as J ſuppoſe it is, 
whereof J have touched ſomewhat in our firt 
Dialogue in Latin, the 19, Chapter. And at- 
ſo it Gzants ſhould have their effect by the 
Law of Reaſon, then Reaſon would they 
Moul d be good by the onely wozd of the Gzan- 
£02, as well as by his Deed ; and that is not 
ſo, fo: without Deed the Gant of Rent is 
void in Lam: and ſo methinketh that Gzants 
Have their effects onely dy the Law of the 
Realm. 
. Stud. Idmit it be ſo, what meaneſt thou thete= 

22 

Doct. IJ ſhall Chew thee hereafter, as J ſhall 
Hew thee the cauſe why J think the Rent is 
extinc in Conſcience as well ag in Law, And 
firſt, as I take it, the reaſon why it is extingt 
in the Law is, becauſe the Rent by the fir 
Sant was going out of both Acres, and was 
not going part out of the one Acre and part 
out of the other, but the whole Rent was go- 
ing out of both; and then when the Sante 
of. his own folly will take Eftate in the one 
Acre, whereby that Ycre de diſcharged, then 
the other Acre alſo muſt be diſcharged, unleſs 
it ſhould be appo:tioned ; and the Law will 
not that any ÞPppoztionment ſhould be in that 
Caſe, but rather inſomuch as the party hath 
by his own Act diſcharged the one Ycre, the 
Law diſcharged alſo the other, rather then to 
ſuffer the other Acte to be charged, contrary to 
the foztr of the Gzant : ko this Bent bg 
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 neth all by the ac of the party; and, ag I have 


heard, it is called A Rent againſt common Right, 
wherefo:e it is not favoured in the Law, as 
a Rent-ſervice is : and then methinketh, that 
foꝛaſmuch as it is not grounded by the Law of 
Reaſon, that G:ants of Rent ould be made 
out of Land, but by Cuftome and Law of the 
Realm, as J have ſaid befoze, that ſo in like 
wiſe it rematneth to the Law and Tuſtome ok 
the Realm, to determine how long ſuch Rents 
ſhall continue. Ind when the Law judgeth ſuch 
Kent to be void, J ſuppoſe that ſo doth Con- 
ſctence alſo, except the Judgement of the Law 
be againſt the Law of Reaſon oz the Law of 
God, as it is not in this Cale. Foz in this Caſe, 
he that taketh the Feoffment hath p3;ofit by the 
Feoffment, and knoweth that he Hath ſuch a 
Rent out of the Land, and that this Purchaſe 
ſhould extind it, whereby it appeareth that he 
allenteth unto the Law, whereto he was not 
compelled, and that ts his own ad and his own 
default ſo to do, which ſhall extin> his whole 
Kent as well in Conſcience as in Law. But if 
he have no p:ofit of the Land, oz be ignozant 
that he hath ſuch a Rent out of the Land, 
which is called Ignorance of the deed, oz it He be 
ignozant that the Law would extind his whole 
Rent thereby, which is called lgnorance of the 
Law, then methinketh it remaineth in Conſci⸗ 
ence after the Poztton. 
Stud. IAgneꝛance of the Raw 62 of the deed 
helpeth not but in few Caſes in the Law of 
Ecgland, 
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Doct. Ind therefoze it muſt be refozmed by 
Conlcience, that is ta ſay, by the Law of 
Beaſon. Foz when the general Maximes of 
the Law be in any particular Cues againſt 
the Law of Reaſon, as this Maxime ſ&m- 
eth to be, becauſe it excepteth not them that be 
ignozant, though it be an Jgnozance invin⸗ 
cible ; then doth it not agree with the Law of 
Keaſon. 

Stud. Methinketh that Jgnozance in this 
Cale helpeth little. Foz when a man buteth 
any Land, oz taketh ic ok the Gift of any o⸗ 
ther, he taketh it at his peril ; ſo that if the 
Title be not good, Ignozance cannot help, foz 
the Byyer muſt beware what he Bupeth: and 
ſo in this Cale, if the taking of an Acre ſhoyld 
extinct the whole Kent in Conſcicnce, if he 
were not ignozant, fo. methinketh it ſhould in 
{tke wile extind it alſo, though he be ignoꝛ ant 
of the Law oz of the deed; foz ever? man muſt 
be compeiled to take notice of his own Title, 
and out of what Land his Rent is going, and 
ſo methinketh Jgnozauce. is but little to be 
confidered in this Caſe, - 

Doc. At a man bur Land, oz taketh it of 
Sift of another. it is reaſon that he take it 
with the peril, though he be tgnozans that an- 
other hath right; foz is were not Qandiug with 
UBesſon that his Ignoꝛance ſhould extind the 
Bight of another: but in this Caſe there is 
no doubt of the Right of the Land, but all the 
doubt is how the Rent (hail be ozdered in Con⸗ 
ſcience, it he that hath the Rent take part of the 
Land: and therein is great diverfity between 
him that ig ignoꝛ ant in the Low, and him that 

knoweth 
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knoweth the Law, and knoweth well alſo that 
he hath a Rent out of the Land, and other. Foz 
J put caſe that he asked counſel of the Gzantox 
h:mſelf therein, and he, lareng as he thought, 
told him that the taking of the one Acre Gould 
not extin> the Rent but foz the Poꝛtton, and ſo 
he thinking the Law to be, took the other Acre 
of his Gift: is it not reaſonable in that Caſe, 
that the Janozance ſhould fave the Rent in 
Conſcience ? 

Stud. Pes, fo: there the Gzantoz Hukſelf is 
party to his Jgnozakce,and in manner the cauſe 
thereof. 

Do&. Ind methinkth all is one it any other 
had ſhewed Him ſo. oz if he asked no counſel at 
all; foz methinketh it ſufficeth tn this cale,thar 
he be ignoꝛant of the Law: foz why it is mes 
hard in this Caſe to pꝛove the Rent ſhould be 
extin> in Conſctence, though he knew it ſhoutd 
be extinct in the Law, then to p2ove that io 
continueth in Conſcience after tte Poztion, if 
he be 4xno:ant; and thou thy (elf wert of the 
ſame Opinion, as it appeareth in the begin⸗ 
ning of this pꝛeſent Chapter. But it che Opi⸗ 
nion were true, it would be hard to pzove but 
that the ſald general Maxime were wholly 
agat nt Reaſon, and then it were void. But 
J have ſufficiently anlwered thereto, os me 
ſeemeth, and tht it is extinct in the Lit 
and alſo in Conſcience, except Ignotance help 
it to be appoꝛtisned. And moꝛcover fezaſmuch 
es Appozttonment is (uffered in the Law, 
where part of the Land deſcended to the G20n= 
tee, becauſe no default can be ofſftganed in him; 
ſome think no default can be alligned in 
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him in Conſcience, when he ts ignozant of the 
Law of the Deed, though ſuch Jgnozance do 
not excuſe inthe KL aw of the Realm. 

Stud. I am content with thy Opinion in this 
behalf at this time, 


CHA P. XVII. 
The fifteenth Queſtion of the Student. 


Man granteth a Ren:-charge out of 
two Acres of Land, and after the Gzan- 
toz enfcoffeth H. H. in one of the ſaid two Icres 
to the uſe of the ſatd H. 4, and of his Heirs, 
and after the ſaid H. Hut, (ntending to extina 
all the Rent, cauſeth the ſatd Ycre to be reco- 
bered againſt him to hig own uſe in a wit of 
Enttie in le Poſt, in the name of the Sante 
and of others, after the common courſe, the 
G2antce not knowing of it, and by force of the 
ſaid Recovery the other Demandants enter, 
and die living the Gꝛantee, (o that the Gꝛan⸗ 
toz is ſeiſed of all by the Survivor to the 
uſe of the ſatd H. H. whether is the ſatd Rent 
excin> in Conſcience in part, oz in all, oz no 
part ? 

Dot, J am in doubt of the Law in this 
Caſe. 

Scud. Yn what point ? 

Doct. whether the whole Rent be going out 
of thr Acre that remaineth in the hands of 
the G2anto: , becauſe the Grant cometh 
to the Land by way of Recovery; 0z that 
it ſhall be extind in Law but after the P02- 
tion, becauſe the G2ants hath not the _ 
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his own ule ; oz that the whole Rent ſhall be ex 
ti nat in the Law 

Stud. The Bent cannot be whole going aut 
of the Acre that the H2ants; hath ; foz this 
Recovery (s upon a feigned Title ; and the 
G2antoz, becauſe he is ranger to it, hall be wel 
received to falſifie it. But ik the Recovery had 
been upon a true Title, then tt had been as thou 
ſayeſt ; it the Sante recover the one Acre 
againſt the Szantoz upon a true Title, the 
G2antoz ſhall pay the whole Rent out of the 
Land that remaineth in his hand. And as to 
the Uſe, it maketh no matter to the G2antoz ag 
to the Law in whom the Uſe be; fo; the poſſeſ= 
flon without the Uſe extinguiſheth the whole 
Rent as againſt him in the Law, as well as tf 
the poſſeſſion and Uſe were both joyned together 
in the G2antce, 

Dutt. Then methinketh that the ſaid Hcerry 
Hare is bound in Conſcience to pay the Gzante 
the Vent after the Poztion of that Acre that 
was recovered, foz it cannot ſtand with Conſci⸗ 
ence that he ſhould loſe his Rent, and have no 
B:ofits of Land. 

Stud. Then of whom ſhall he have the other 
poꝛtion of Rent ? 

Doct. Is the Law clear that the Acre that 
the G antoꝛ hath ſhall be in this Caſe diſchar⸗ 
ged in the Law. 

Stud. I take the Law ſo, 

Dot. Ind what in Conſcience ? 

Stud. Is againſꝭ the Gꝛantoz, methinheth al- 
ſa it e xtind inConſcience, fox the reeſon that 
thou hat made in the 16. Chapter. Foz it is 
all one in Conſcience in this Caſe ag _ 

the 
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the G:antoz whether the Recovery were to the 
uleof the Gzantee oꝛ not, ſpecially ſeeing that 
the G:antoz 13 not p:ivy to the Recovery: fo: 
the unity of the poſſeſſion is the cauſe of Extin⸗ 
guiſhment of the Kent againſt the G2antoz 
both in Law and Conſcience, whereſoever the 
Uſe be, But if the Gꝛantoz had been pꝛivy to 
the cauſe of Exttnguiſhment, as he was in the 
Caſe that J put in the lat Chapter, where the 
Szantoz enfeoffed the Grant of one of the 
Acres to the uſe of the Gantt; there it is not 
extin> in Conſcience in that Acre thet remain- 
eth in the hands of the G:antoz, though it be 
extinced in the Law, becauſe He was pzivy to 
the Extinguiſhment himlelf : but he is not fo 
in this Caſe, and there foꝛe it is extind agatnft 
dim in Law and Conſctence. And there foze me⸗ 
thinketh that the G1antce ſhall in Conſcience 
Have the whole Rent of the ſaid N. Hart, that 
cauſed the ſaid Recovery to be had in his name, 
fot in him was all the default. But it is to be 
wndetſtod, that in all the Caſes where it is 
ſatd befoze in this Chapter, oz in the Chapter, 
next befoze, that the Rent is extina in the Law, 
and not in Conſcience, that in ſuch caſe all the 
Bemedics that the party might firſt have had 
fo: the Rent at the Common Law by Diſtreſs, 
Alliſe, oꝛ otherwile,are determined, and the par⸗ 
ty that ought tohave the Rent in Conſcience 
chall be dziven to ſuc fo; his Remedy by Subpœ⸗ 
Da. 


Doc. J am tontent with thy Concett in this 
matter fo; this time. 


CHAP", 
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CHAP, XVIII. 
1 The Garcenth Qeſtion of the Student. 


Stud. Uillein is granted to a man foz tern 

of life, the Willein purchaſeth Lands 
to him aud to his Heirs, the Tenant foz term 
of like entreth: in this Caſe by the Law he 
ſhall enjoy the Lands to him and to his Hetrs; 
whether all he do ſo in like wiſe in Tonſc= 
ence 2 

Dect. Methinketh it firt god to ſ” whether 
it may ſtand with Conſcience, that one man 
may claim another to be his Uilletn, and that 
he may take from him his Lands and $ods,and 
put his Body ta Pailon if he will ; it ſameth 
he loveth not his neighbour as himſelf that 
doth ſo to him. 

Sud. That Law hath den ſo long: uſed in 
this Kealin and in other alſo, and hath ben 
admitted ſo long in the Laws de this Realm. 
an) in divets other Laws. alſo. and Hath ban 
affirmed he Biſhops, Þbbors, Bito: and many 
other men both Spiritual and Tempozal, which 
have taken advantage by the (aid Kam, and 
have ſeiſed the Lands and Gods of their Utils 
leins thereby, and call it their right Inheri⸗ 
tance ſo ta do; that think it not god now to 
make doubt, ne to put it in argument, whether 
in ſtand with Conſctence oz not: and thete koꝛe 
J p2ap there. admitting the Law in that behalf 
to ſtand in Conſcience, Mew me thine Dpinton 
in the Queſtion that J have made. - 

Do . 
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Doct. Is the Law clear, that he that hath the 
Aillein but only foz term of like, ſhall have the 
Lands that that Uillein purchaſeth in Fe to 
Him and to his Heirs ? 

Stud, Pea veriiy, I take it ſo. 

Doct. I ſhould have taken the Law otherwiſe: 
foz it aSeigniozie be granted to a man fox term 
of lite, and the Tenant attourn, and after the 
Land eſcheat, and the Tenant koz term of life 
entreth, he ſhall have there none other Eſtate in 
the Land then he had tn the Heigniozie: and 
methinketh that it ſhould be {ike Law in this 
Caſe, anb that the Loꝛd ought ts have in the 
Rand but ſuch Eſtate as he hath in the Uilletn. 

Stud. The Caſes be not alike : Foz in the 
Caſe of the Eſcheat the Tenant foz term of lite 
of the Seignio:te hath the Lands in lien 
of the Seignoꝛte, that is to ſay, in the place of 
the Setgnis:ie, and the Heigntozie is clearty 
exdinct : but in this Caſe he hath not the Land 
en lien of the Millein, fo: he ſhall have the 
Ailletn Mi11 as he had befoze, but he hath the 
Lands as a P:ofit come by means of the Uil- 
lein, which he hall Have in itke Caſe as the 
Wtilieinhad them, that ts to ſap, of all Goods 
and Chattels he ſhail have the whole Pꝛoper⸗ 
ty, and of a Leaſe fo; term of pears he ſhall 
Have the whole Term, and foz term of life he 
Gall have the ſame Eſtate the Loꝛd ſhall have 
in the Land during the life of the Uillein, and 
of Land in Fee-flmple and of an Eſtate-=tatl 
that the Uillein hath, the Loꝛd ſhall have the 
whole Fer-ſimple, although he had the Ull⸗ 
lein but onely foz term of pears, ſo that he en- 
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Uillein alien, oz elſe he ſhall have nothing. 

Voct. Ulerily, and if the Law be ſo, A think 
Conſcience felloweth the Law therein, Foz 
admitting that a man may with Conſcience 
have another man to be his Uiilein, the judge= 
ment of the Law in this Caſe (as to deter= 
mine what Eſtate the Lozd Hath in the Land 
by his Entxy ) is neither againſt the Law of 
Reaſon noz egainſt the Law of God, and 
thercfoze Conlctence muſt follow the Law of 
the Realm. Uut J par thee let me make a 
little digreCion, to hear thine Opinton in a= 
nother Cuſe ſomewhat pertaining to the Que= 
ſtiou, and it is this: Jf an Exccutoz have a 
Utlletn that his Teſtatoz had fo: term of years, 
and he purchaſeth Lands in Fa, and the Exe 
cutoz entreth into the Kand, what Eſtate hath 
he by his Entry ? 

$-ud. Y Fee-mple, but that ſhall be to the be= 
hoof of the Teſtatoz, and ſhall be an Iſlets in 
his hands. 

Do, well then, I am content with thy con= 
ceit at this time in this Cale, and I p2ay the 
pꝛoceed to another Queſtion, 

stud. Fozalmuch es it appeareth in this 
Caſe, and in ſome other befoze, that the know=z 
ledge of the Law of England is right neceſſary 
foz the good ozdering of the Conſcience; J 
would Hear thine Opinion, if a man miſtake 
the Law, what danger it is in Conſcience fox 
the miſtaking of it. 

Doct. I p:ay thee put ſome Caſe in certain 
thereof that thou doubteſt tn, and J will with 
good will ſhew thee my minde therein, oz elſe 


it will be ſomewhat long oz it can be plainly 
| det la⸗ 
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declared, and J would not be tedious in this 
wziting. 


C HAP. XIV. 
C Thr ſcventeenth Queſth m of the Student. 


Stud. A Man hath a Uillein koz term of 

like, the Aitlem purchaſeth Lands 
in Fe, as in the Caſe of the laſt Chapter, and 
the Tenant fa term of life entreth. and after 
the Utlicin dieth hr tn the Reverffon pꝛeten⸗ 
ding that the Tenant fo; term of lite hath no- 
thing in the Land, but foz term of life of the 
Utllein, asketh Counſel of one that ſheweth 
Him that he hath god Right to the Land, and 
that he may lawfully enter, and through that 
Counſel he in the Reverſlon entreth, by reaſon 
df the which Entry grear Suits and Expenſes 
follow tn the Law, to the great hurt of both par⸗ 
ties : what danger is this to him that gave the 
Counſel ? 

Doct. whether meaneſt thou that he that gave 
the Counſel gave it willingly againſt the Law, 
bz that he was ignozant of the Law > 

Stud. That he was ignoꝛ ant of the Law : fo? 
if He knew the Law, and gave Counſel to the 
rontrary, J think him bound to Reftitutton, 
voth to him againſt whom he gave the Counſel, 
und alſo to his Client, (it he would not have ſu⸗ 
ed but fo: his Counſel) of all that they be dam⸗ 
nifled by it. | 

Doct. Then will J yet farther ask thee this 
Queſtion; whether he of whom he agketh 
Touynfel gave Hitnſelf to Learning, and 2 dave 

now- 
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knowledge ok the Law after his capacity; oz 
that he took upon him to give Counſel and to 
no ſtudy competent to have Learning: foz ik he 
did ſo, I think he be bounden in Conſcience 
to Reſtitutton of all the Cots and Dammages 
that He ſuſtained to whom he gave Counſel, it 
he would not Have ſued but thzough his Toun= 
ſel, and alſo to the other party. But if a man 
that hath"'taken ſuff.cient dude in the Kaw mi⸗ 
ſtake the Law in ſome Point that is hard to 
come to the knowledge of, He is not bounden to 
ſuch Reſtitutton, foz he Hath done that in him is: 
but it ſuch a man knowing the Law give Coun 
ſel againſt the Law, He is bound in Conſcience 
to Reftitution of Coſts ond Dammages, ( ag 
thou Haſt ſaid befoze ) and alfo to make amends 
foz the Untruth, 

Stud, What if hc ask Ccunſel of one that he 
knoweth is not learned, and he giveth him Toun⸗ 
ſel in this Caſe to enter, by fozce whereof He 
entreth ? 

DoR, Then be ther both bound in Conſcience 
to Reſtitutton ; that is to ſay. the party, it he be 
ſuffictent, and cife the Toinlel{o:, becauſe He 
aſſented and gave Ccunket to the wzong. 

Stud. Wut what is the Counſelioz in that 
Caſe botinden to him that he gave Counſel to? 

Dc&. To nothing: Foz there was ag much 
defautc in him that agSked the Counfel as in 
him that gave it; foz he asked Counſei of him 
that he knew wag ignozant : and in the other 
was default foꝛ the pꝛeſumption, that he would 
take upon him to give Counſel in that he was 


(gnozanc, 
Stud, 
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Stud. But what it he that gave the Coun: 
ſel knew not dut that he that asked it had truſt 
in him, and he could and would give him god 
Counſel, and that he asked Counſel fo; to aꝛdet 
well hs Conſcience howbeit that the truth wag 
that he could not ſo do. | | 

Do&. Then is he that gave the Counſel boun⸗ 
den to cer to the other Amends, but pet the o⸗ 
ther map not take it in Conſcience. ' 

Sud. That were ſomewhat perillous; fo: 
haply he would take it, though he Have no right 
to it, except the woz1d be well amended. 

Doct. what thinkeſt thou tn that Imend⸗ 
ment? | 

Stud. JF truſt every man will doe now in this 
wozld as they would be done to, ſpeak ag they 
think, reſtoze where they have done w2ong, re⸗ 
fuſe mony, tf they have no right to it, though it 
be offered them, do that they ought ts do by Con- 
ſcience, and though that they cannot be compel⸗ 
led to it by no Law; and that none will give 
Counſel but that they ſhall think to be accozd- 
ing to Conſcience, and if they do, to do what 
they can to refo:t it, and not to intermit them⸗ 
ſelves with ſuch matters as they be ignozant 
in, but in ſuch Caſes to ſend them that as the 
Counſel to other that they ſhall think be mo:e 
cunning then they are. 

Doct. It were very well if it were ag thou 
haſt ſatd, but, the moe pitie, it is not alway 
ſo; and eſpecially there is great default in 
givers of Counſel : fox ſome, foz their own 
tucre and pzofit, give Tounſel to comfozt other 
to ſue that they know have no right, but J 
truſt there be but few of them; and ſome = 
dzead, 
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d:ead, ſome fo2 favour. ſome foz malice, and 
ſome upon conliderations, and to have es 
much done fox them another time to hide the 
truth. And ſome take upon them to give 
Counſel in that they be ignozant in, and pet 
when they know tie truth, will not withdzaw 
that they have mil done, foz they think it 
houlz be greatly to their rebuke; and ſuch 
perſons follow not this Counſel, that faith, That 
we have ur ad vii:dly done, let us with good advice re= 
yoke again. 

Stud. Ind if a min give Counſel in this 
Realm after as his Learning and Conſctence 
giveth him, and regardeth the Laws of the 
—_— giveth he good Counſel ? 

D. It the Law of the Realm be not in that 
caſe againſt the Law of God, noz againſt the Law 
of Reaſon, he giveth god Counſel : Foz every 
man is bound to fol!ow the Law of the Coun= 
trey where he is tt be not againſt the ſatd 
Laws; and ſo may the Caſes be, that he may 
bind h mſelf to Refticution. 

Stud. At thts time J will no farther trouble 
thee in this Quſte ton. 


C HAP. XX. 
C The eighreenth Queſtion of the Student. 


F a man of his meer motion give Lands 
to H. Hire and to his Beirs by Jnden= 
ture, upon a Condttion, that he ſhalt year= 
ly at a certain day pay to John at Stile out 
of the ſame L3nd a certain Rent, and ik he 
dz 
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do not, that then it ſhall be lawkul to the ſat5 
Jo, at Stile to enter, #c. it the Rent in this caſe 
be not payed to John it Stile, whether may the 
ſaid John at Stile euter into the Lands by Con« 
ſcience, though he may not enter by the Law? 

DoR. May he not enter into this Taſe by the 
Law, fith che wozds of the Inde nture be that 
he ſhall enter? 

$:ud. No verily; foz there is an ancient 
Maxime in the Law, that no man ſhall take ad- 
vantage tn a Condition, but he that is party oz 
pꝛivy tothe Condition; and this man is not 
party noz p:tvy, wherefoze he ſhalt Have no ad⸗ 
vantage of it. 

Doct. Though he can have no advantage of 
it ag partie, yet becauſe it appeareth evidently 
that the Intent of the Giver was, that tf he 
were not payed of the Rent, that he ſhould have 
the Land, it ſcemeth that in Conſcience he ought 
2 have it, though he cannot Have it by the 

aw. 

Stud. In many Caſes the intent of the party 
is void to all intents, tf it be not grounded ac⸗ 
coꝛding to the Law : And there koze if a man 
make a Leaſe to ansther fo: term of like, and 
after of his meer motion he confirmeth his E⸗ 
ate foz term of life to remain after His death 
to another and to his Heirs ; in this Caſe thot 
Kema(nder is void in Law and Conſcience : 
fo: by the Raw there can no Bemainder de⸗ 
pend upon no Eſtate, but that the ſame Eſtate 
beginneth at the ſame time that the Remainder 
doth ; and in this Caſe the Eſtate began befo:e, 
and the Confirmation enlarged not his Eſtate, 
noz gave him no new Eſtate, But if a Lea — 
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be niade to a man fo: term of another man's like, 
and after the Lefſoz enely of his meer motion 
confirmeth the Land o the Leſſee fox term of his 
own life, the Remainder over in Fe; that is 
a god Remainder in the Law and Conſcience. 
And ſo methinketh the Intent of the party ſhall 
not be regarded in this caſe. 

Dot. And in the firſt Caſe that thou haſt put, 
methinketh though it paſs not by way of Gꝛant 
of that, yet ſhall it paſs as by the way of Re⸗ 
mainder of the Reverſſon ; fo: every Ded ſhatl 
de taken moſt ſtrong again the Gzantoz, and 
the taking of the Bad in this caſe is an Yt= 
toꝛument in it (elf. 

Stud. That cannot be, for he in the Remain= 
der is not party to the Ded and therekoze it 
tannot be taken by the way of Gant of the Re= 
verflon ; fo: no G2ant can be made but to him 
that is party to the Det, except it be by way 
of Reminder. Ind therefoze tf a man make a 
Leaſe fo: term of lite, und after the Leſſoz grant 
to a Stranger that the Tenant fo? term of life 
ſhail have the Land to him and to his Heirs, 
that G:ant is votd, if it be made only of his 
mer motion without Becompence. Ind inl.ke 
wiſc4f a man make a Leaſe foz term of life, 
and after grant the Reverſlon to one foz term of 
life, the Remainder over in Fe, and the Te= 
nant atturneth to him that hath the Eſtate fox 
term ok life only, intending that he only ſhould 
have advantage of the Gzant; his Intent ig 
vold, and both ſhall take advantage thereof, and 
the Bttoznment ſhall be taken good, accozding 
to the G:zant, And loin this Cale, though 
the Feoffo; intended, that ik the Rent were 

2 not 
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not paycd, that the Stranger ſhould enter; yet 
becaule the Law giveth him no Entry tn that 
Cale, that intent is void, and the ſame Stran- 
ger ſhall neither enter into the Land by Law no: 
Conicience. 

De&. what ſhall then be done with that 
Land, as thou thinkeſt, akter the Condition 
b:oken > 

Stud. ] think that the Feoffoz in this Caſe 
may lawfully re-enter ; foz when the Feoffment 
was made upon Condition that the Feoffee 
would pap no Kent to the Stranger, in thoſe 
woꝛds is concluded in the Law, that if the Rent 
were not paid to the Stranger, that the Feoffo: 
ſhould re-enter : foz thoſe wozds, upon Conditien, 
imply ſo much in the Law, though it be not ex⸗ 
pꝛeſſe d. Ind then when the Feoffoz went far= 
ther, and ſaid that if the Rent were not paid, 
that the Stranger ſhould enter, thole wozds 
were void in the Law; and ſo the (eg of the 
Ded ſtood upon the firſt woꝛds, where by the Fe- 
offoꝛ may re-enter in Law and Conſcience : but 
it the firſt woꝛds had not been conditional, J 
would have hol den it the greater doubt. 

Doct. J pꝛay the put the caſe thereof in cer⸗ 
tain with ſuch words as be not conditional, that 
JF may the better perceive what thou meaneſt 
theretn. 


CHAD, 


Ab. 
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CHAP, XXI. 


C Theninteenth Queſtion of rhe Studerr, 


Man maketh a Feoffment by Deed in⸗ 

dented, and by the ſame Ded it is a= 
greed, that the Feoffee ſhall pay to A. B. and 
to his Heirs a certain Rent yearly at certain 
days, and that tf he pay not the Rent, then 
it is agreed that A. B. oz his Hcirs ſhall enter 
into the Land, and after the Feeffee payeth 
not the Bent: then the Qucttion ig, who 
ought in Conlcience to have this Land and 
Rent. 

Dot. Ere we argue what Conſcience will, 
let us know firt what the Law will there- 
in, 

Seud. JF think that by the Law neither the 
Feoffoz ne yet the Catd A. B. ſhall never enter 
into the Land in this Caſe fo: non-payment 
of the Rent, fo: there ts no Re-en:rte in this 
Caſe given to the Fcoffo: fo: not payment of 
the Rent, as there is in this Caſe next befoze, 
and the Entrie that is given to the Ci1d A. B. 
koz not payment thereof is void in the Law, 
becauſe he is eſtrange to the Deed, og it ap⸗ 
peareth alſo in the next Chapter before. And 
therekoze methinketh that the grrateſt doubt 
in this Caſe is, to ſe to what Uſe this Feoff- 
ment ſhall be taken. 

Doct. There appeareth in this Cote, es 
thou haſt put it. no conſiteratton ne recom 
pence gtben to the Feottoz, whercupon any 
Uſe may be derived: and tf the Caſe be C2 
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indeed, and that the Feoffoz declared never his 
minde therein, to what Uſe ſhall it then be 
taken ? 

Stud, J think it ſhall be taken to be to the 
Ule of the Fecofft, as long as he payeth the 
Bent : fo: there is no reaſon why the Feotfce 
ſhould be bullied with payment of the Rent, 
Having nothing fo: his labour: nc it map not 
conveniently be raken that the Jntent of the 
Feoffoz wag ſo, except he expzc(ſed it; and 
then it muſt be taken that He intended to re- 
compence the Feuffce fox the buſineſs that he 
Gould have in the payment over, and by the 
wozds following his Intent appeareth to be 
fo, as methinketh : foz if the Rent were not 
payed, he would that A. B. ſhould entet and ſo it 
ſckmeth he intended not to have any Uſe Him- 
ſelf, And thus, me ſcemeth, this Caſe ſhould 
vary from the common Taſe of Uſes; that 18 
to ſay, Ik a man ſeiſed of Land make a Fe- 
offment thereof, and it appeareth not to what 
Uſe the — was made, ne it is not up⸗ 
on any Bargain oz other Recompence, then it 
Call be taken to be to the Uſe of the Feoffaz ; 
except the contrary can be proved by ſome 
Bargain, oz other like, oz that his Intent at 
the time ok the Delivery of ſeiſin was expꝛeſ⸗ 
ſed that it ſhould be to the Uſe ok the Feoike 
oz of ſome ot her; and then it ſhall go accoꝛd⸗ 
ing to his Intent: but in this Caſe me- 
thinketh it ſhall be taken that his Intent was, 
that it ſhould fir be tothe uſe of the Feolfr, 
foz the cauſe befoze rchearſed, except the con⸗ 
tr arp can be pzoved; and ſo that knowledge 
of the Intent of the Feoffo: is the greateſt cer- 
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tainty fo; knowledge of the Uſe in this Caſe, 
as me ſeemrth. But when the Feoffoz goeth 
farther, and ſaith that if the Rent be not paid, 


that then the ſatd A. B. ſhould enter into the 


Land; then it appeareth that his Intent wag, 
that the Rent ſhould ceaſe, and that A. B. ſhould 
enter into the Land: aud though he may not 
by thole wozds enter into the Land after the 
Rules of the Law, and to have Free-Hold, yet 
thoſe woꝛds ſetm to be ſufficient to pꝛove that 
tha Intent of the Feoffoz was, that he ſhoutd 
have the the Uſe of the Land: for ſteh he had the 
Rent to his own Uſe, and not to the Uſe of the 
Feoffoz ; ſort ſcemeth he (hail have the Uſe of 
the Land that is aſſigned to him fo: the par= 
ment of the Kent. 

Dot, But J am ſomewhat in doubt whe= 
ther he had the Rent to his own Uſe : for-the 
Intent of the Froffoz might be, that he ſhould 
pay the Went fo: htm to ſome other. oz ſome o⸗ 
ther Uſc might be appointed thereof by the 
Feoffo:. 

Stud. JE ſuch an Intent can be pzoved, then 
the Inte nt muſt de obſerved : but we be in 
this Cale to wit to what Ute it ſhall be taken, 
if the Intent of the Feoffoz cannot be p:oved; 
and then mcthinketh tt cannot be otherwiſe 
taken, but it ſhall be to the Ude of him to 
whom it chould be patd, Foz though it be 
called a Rent, yet it is no Rent in Law, ne in 
the Law he (hall never have remedyp fo: it. 
though it were aſſigned to Him and to bus 
Heirs without Conditton, neither by Dt- 
treſs, by Plliſe, by wilt of Fnnuitie, ns: 


otherwiſe ; bue he ſhall be dziven to ſue 


N 4 in 


193 DIALOGUE 1. 


in the Chancerte fo: his remedie : and then 
when he ſueth in the Chancerie, he muſt ſur⸗ 
miſe that he ought to have it by Conſcience, 
and that he can have no remedie fo; it in the 
Law, And then, üth he Hath no remedy to 
come to it but by the way of Conſcience, it 
ſeemeth it ſhall be taken, that when he hath 
recovered tt, that he ought to have it in 
Conſctence, and that to his own Ale, with⸗ 
out the contrary can be pzoved : and ik the 
contrary cau be proved, and that the Intent 
of the Feoffoz was, that He ſhauld diſpoſe it fo: 
Him as he ſhould appoint. then hath he the 
Bent in Uſe to another Uſe, and lo one Ule 
Hould be depending upon another Ute, which 
is ſeldome ſcen.and ſh:1! not be intended till it 
be proved: and ſo, fith no ſuch matter 19 
Here expzeſſed, methinketh the Rent ſhall be 
taken to be to the Ute of him that it is 
paid to, and the Land in like wiſe that is 
appointed to him foz not payment of the 
ſaid Rent ſhall be alſo to his Uſe. How 
thinkeſt thou 2 w.ll Conſctence ſerve there- 
in 

Doct. JF think that, ag thou takeſt the 
Law now, that Conſcience (in this Caſe ) 
and the Law be all one: foz the Law ſeai⸗ 
cheth the ſame thing in this Caſe to know 
the Caſe that CTonſctence doth, that is to 
ſay, the Intent of the Feoſfoz. And there⸗ 
foze Y would move thee farther in one 
thing. 

Stud. What is that? 

Voct. That ſith the Intent of the Feoffo: ſhall 
ve ſo much regarded in th s Caſe, why it ought 
not 
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not alſo to be ag much regarded in the Caſe 
that is in the laſt Chapter next betoze this, 
where the words be conditional, and give the 
Feoikoz a title to Re-enter. Foz methinketh, 
that though the Feoffo: may in that Caſe Re= 
enter foz the Condition bꝛoken, that yet after 
this Entry he ſhall be ſetſed of the Land after 
his Entry to rhe Wic of him to whom the 
Land was offigned by the latd Indenture foz 
lack of payment of the Rent, becaule the In⸗ 
tent of the Feoſtoꝛ ſhall be taken to be fo in that 
caſe as well ag in this. Ind J p2ay thee let me 
know thy minde what dtverſicy thou putte( be⸗ 
tween them, 

Stud Thou dziveſt me now to a narrow diver - 
Cty, but yer J will anſwer thee therein as well 
as JF can. 

Doc. But ſirſt, cre thou ſhe w me that diver⸗ 
ſity, I pzay thx ſhew me how Utes began. and 
why ſo much Land hath ben put in Uſe in this 
Realm as hath been. 

Stud. J will with good will lap eg methink⸗ 


eth therein. 
CHAP, XXII. 


«4 Row Uſes of Land firſt beg ir, ard by whit 
Lew, aud the caule why ſo much Lard 
15 put in Ui. 


Ses were reſerved by a ſecondaty conc lu⸗ 

on of rhe Law of Reaſon in this man⸗ 
ner: when the general Cuſtome ot Property, 
whereby every man knew his own good from 


his neighboz's, wes bzought in among the 
peo 
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people, it followed of reaſon, that ſuch Lands 
and Goods as a man had ought not to be taken 
from him but by his Bfſent. oz by ozdec of a 
Law : and then th it is ſo, that every man 
that hath Lands hath thereby two things in 
Him, that is to ſay, the Poſleſſon ok the Land, 
which after the Law of England is called the 
Frank-tenement oz the Free-Hold, and the o⸗ 
ther is au:tho:ity to take thereby the Pzofits of 
the Land; wherefo:e it followeth , that he 
that Hath Land, and tntendeth to give onele 
the Poſſeſſion and Free-held thereof to ano= 
ther, and to keep the P:ofits to Himſelf, ought 
in Reaſon and Conſcience to have the P:ofits, 
ſeeing there is no Law made to pzohibirt , but 
that in Conlctence ſuch Reſervation may de 
made. And ſo when a man maketh a Feoff=- 
ment to another, and intendeth that he himſelf 
chali take the H:ofits ; then rhe Feoffce is ſaid 
ſeiſed to His Uſe that ſo enfeoffed him, that is 
to ſay,to the Uſe that he ſhall have the Polleſſi= 
on and Fre-hold thereof, ag in the Law, to the 
intent that the Feoffo: ſhall take the Piollts. 
And under this manner, as I ſuppoſe, Uſeg of 
Land fir began. 

Doct. It ſeemeth that the Reſerving of ſuch 
Tiſe is prohibited by the Law. But (f a man 
make a Feoffment. and reſerve the P2ofits, oz 
any part of the Polt, as the Gzals, wood, 
92 ſuch other; that Beſervation is void in the 
Law: and methinketh it is all one to ſay, that 
the Law judgeth ſuch a thing, it it be done, to 
be void, and that the Law pꝛohtbiteth that the 
thing ſhall not be done. 

Stud. Truth it is, that ſuch Keſervation is 
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void in the Law, as tho: ſaieft : and that is by 
reaſon of a Maxime in the Law, that willeth 


that ſuch Reſervation of part of the ſame thing 


ſhall be judged void in the Law. But yet the 
Law doth not pzohibit that n) ſuch Relerba⸗ 
tion ſhall be made, but if it be made it judgeth 
of what effect it ſhall be, that ts to ſay, that 
it hall be void : and ſo he that maketh ſuch 
Reſervation offendeth no Law thereby, ne 
b:eaketh no Law thereby, and therefoze the 
Reſervation in Conſcience is good, But if it 
were p:ohtbit by Statute that no man ſhould 
make ſuch Reſervation, ne that no Feoffmcnt 
of truſt ſhould be made, but that all the Feoff⸗ 
ments ſhould be to the Uſe of him to whom 
Poſſeſſion of the Land is given; then the Re⸗ 
ſer vation of ſuch Uſes againt the Dtatate 
ſhould be votd , becauſe it were againſt the 
Law : and yet ſuch a Stgtute ſhould not be a 
Statute agatn>t Reaſon, becauſe ſuch Uſco 
were fir& grounded and reſerved by the Law of 
Reaſon; but it ſhould pzevent the Law of Rea= 
ſon, and ſhould put away the confiderat.on 
whereupon the Law of Reaſon was greunded. 
befoze the Statute made. And then to the other 
Queſtion, that is to ſay, why ſo much Land hath 
been put in Uſe, it will be ſomewhat long, and 
peradventure to ſome tedious, to ſhew all the 
cauſes particularly : but the very cauſe why 
the Uſe remained to the Feeffoz, notwithſtand⸗ 
ing his own Feoffment oz Fine, and ſometime 
notwithtanding a Recovery againſt him, is all 
upon one conſideration after the cauſe & intent. 
of the Gift, Fine oz Recovery, as is afozcs 
laid. 

Doc. 
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DoS. Though reaſon may ſerve that upon a 
Feoffmenc a UI it may be reterved to the Feok⸗ 
fo: by the Jatent of the Feoffoe: aga:nit the 
form of his kt. as thor hiſt tatd bekoze; yet 
FJ macvel mach hyw an Ute may be relerved 
againſt a Fine that is ont of the higheſt Re⸗ 
co2ds that is in the 110, and eis taken in 
the Law of ſo high effect, thit it ſhauld make 
an end of all Strikes, or againſt a Recovery, 
that is o:daineo in the Law fo: them that be 
w:onged to recover their Rix): be. And me⸗ 
thinketh, that great inronvenence and hurt 
may follow, when ſuch Reco:ds may lolight⸗ 
iy be avoided by a ſecret Jatent o: Uſe of the 
parties, and by a nude ans bare Uverment and 


matter in deed, and ſpecially fith ſuch a matter 


in ded may be alledged that is not true, where = 
by may riſe great ſtrife between the parties 
and great Conkuſion and uncertainty in the 
Law. But, nevertheleſs, ſtch our intent is not 
at this time to treat of that matter, I pꝛay the 
touch ſhoꝛtly ſome of the Cauſes, why there 
Hath been ſo many perſons put in eſtate of 
Lands to the WM ce of others as there hath ben; 
toꝛ, as I hear lay, few men be ſole ſeiſed of their 
own Land, 

Stud. There hath been many cauſes thereof, 
of the which ſome be put away by divers Sta⸗ 
tutes, and ſome remain yet. wherefoze thou 
ſhalt underſtand, that ſome have put their Land 
in Feoffment lecretlo, to the intent that they 
that have Right to the Land ſhould not know 
againſt whom to bring their 1 >ion, and that 
is ſomewhat remed:ed by divers Statuteg that 
give Actions againſt Perno:s and Takers of 
1 the 
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the P:ofits, And ſcmetime ſuch Feoffments 
of truſt have been made to Have Maintenance 
and bearing of their Fecffecs, which perad= 
venture were great eds oz Rulers in the 
Countrie : and therefoze to put away ſuch 
Maintenance, tieble Doemmagcs be given by 
Statute againſt them that make ſuch Feoff= 
ments fo: Matntenance, And ſometime they 
were made to the Uſe of Moztmain, which 
might then be made without Fozfeſture, 
though it were p2ohibited that the Fret⸗hold 
might not be given in Moztmain : but that 
is put away by the Statute of R. 2. Ind 
ſometime they were made to defraud the Lozds 
of wards, Reliefs, Heriots and ct the Lands 
of their Uilteins: but thoſe Points be put a= 
war by divers Stetutes made tn the time of 
King H the 7th. Sometime they were made to 
avoid Executions upon Statutec-Staple, 
Statute- Merchant, and Becogniſance : and 
remedy is p20vitded foz that, that a man ſhall 
have Execution of all ſuch Lands eg any per= 
ſon is ſeiſed of to the Uiſe of him that is 
ſo bound at the time of Execution ſued, in 
the 19. pear of H. 7. And yet remain Fecffs 
wents, Fines: and Recoveries in uſe of many 
other cauſes, in manner as many cs there did 
de foꝛe the ſald Eſtatute. And one cauſe why 
they be yet thus uſed is, ts put away Tenan⸗ 
cie by the curteſle and Titles of Dower. A= 
nother cauſe is, foz that the Lands tn Uſe ſhall 
not be put in Execution upon a Statkte⸗Sta⸗ 
ple, Statute-Merchant , noz Recogniſance, 
but ſuch as be in the hands of the Recogntſoz 
at the time of the Execution ſued, Ind lome= 

time 
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time Lands be put in Uſe, that they ſhould not 
be put in Execution upon a Wit of Extendi fa- 
cias ad val:znti;m, And ſometime ſuch Uſes be 
made that he to whoſe Wle, gc. may declare 
His will thereon : and ſomtime fo: ſurety of 
divers Covenants in Indentures of Marrt- 
age and other Bargains. And thele two laſt 
articles be the chief and pztncipal cauſe why ſo 
much Land is put in Uſe. Alſo Lands in Uſe 
be not Alerts neither in a Formedon, noz in an 
Action of Debt againſt the Heir : ne they ſhall 
not be put in Execution by an Eleeit ſued upon 
a Recovery, as ſome men ſay. Ind theſe be 
the very chief cauſes, as I now remember, why 
ſo much Land dandeth in Uſe as there doth : 
and all the (aid Uſes be reſerved by the Intent 
of the parties underſtod 0; agreed between them, 
and that many times directly againſt the words 
of the Feoffment, Fine, oz Recovery; and 
_ is done by the Law of Reaſon, as is afozr= 
aid. 

Do&. May not a Uſe be aſſigned to a Stran- 
ger, as welt ag to be reſerved to the Feoffoz, 
if the Feoffoz ſo appointed tt upon his Feoff- 
ment ? 

Stud. Peg, as well, and in like wiſe to the 
Feoffee, and that upon a fre Gift, without a= 
ny Bargain oz Recompence, if the Feoffoz ſo 
will. 

Doc. What if no Feoffment be made, but 
that a man grant to his Feoffee, that from 
hencefo:th he ſhall Rand ſeiſed to his own Uſe > 
is not that Uſe changed, though there be no 
WMecomprnce ? 

Stuc. IJ think res, foz there was an Uſe - 
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eſſe befoze the Gift, which he may as lawfully 
give away, as he might the Land tt he had it 
in Polleſſion. 

Do&. And what if a man being ſeiſed of Land 
in Fe, grant to another of his mer motion, with= 
out Bargain o Recompence, that he from 
thencefozth ſhall be ſriſed to the Uſe of the o⸗ 
ther ? (s not that grant god? 

Stud. I ſuppoſe that it is no: god; foz, as 
take the Law, a man cannot commence an Uſe 
but by Livery offſei(in, oz upon a Bargain, oz 
ſome other Recompence. 

Doct. J hold me contented with that thou 


hatt ſaid tn this Chap. t this time;and I pzay 


thr ſhew me what diverſity thou putteſt detwern 
thoſe two Caſes that thou haſt befo:e rehearſed 
in the 20. Chapter and in the 21. Chapter of 
this pzeſent Book. 

Stud, I will with god will. 


CHAP. XXIII. 


the diverfitic between two Caſes hereafter fol 
lowing, whereef one is put in the 10. Chapter, 
and the other in the 21. Chapter et this 
pteſent Book. 


Þ E fir Caſe of the ſaid two Caſcs is 
this, Þ man maketh a Feockment by 
Dred indented, upon a Conditton that the 
Feoffee ſhall pay certain Rent yearly to a 
Stranger, c. and if he pay not, that it 
hall be lawful to the Stranger to enter into 
the Land. In this Caſe, I ſaid befoze in the 
20, Chapter, that the Stranger might not 
runter, 
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enter, becauſe that he was not pꝛiby unto the 
Condition But J ſaid, that in that Caſe the 
Feoffo: might lawfuily re-enter by the firſt 
moꝛz ds of the Indenture, becauſe they imply 
a Condition in the Law, and that the other 
wozds, that is to ſay, that the Stranger 
ſhould enter be vold tn Law and Conſcience, 
And therefoze TJ ſatd farther, that when the 
Feoffoz had re-entred, that he was ſeiſed of the 
Land to his own Uſe, and not to the Uſe of 
the Stranger, though his Intent ct the ma⸗ 
king of the Feoffment were, that the Stran⸗ 
ger after his Entry ſhould have had the Land 
re his own Uie, if he might have entred by 
the Law And the cauſe why J thtnk that 
the Feofo: was ſeiſed in that Ciſe to his own 
Uſe I ſhall chew thee afcerward. The ſecond 
Caſe is this, a man maketh a Feoffment in 
Fee, and tt is agreed upon the Feoffment, that 
the Feoffoz ſhall pay a yearly Rent to a 
Stranger; and if he pay tt not, that then 
the Stranger ſhall enter into the Land. Jn 
this Caſe J ſaid, os it appeareth in the fatd 
xxj. Chapter. that if the Feoffce paid not the 
Rent, that the Stranger ſhould have the Uſe 
of the Land, though he may not by the rules 
of the Law center inte the Land, And the dt= 
verlity between the Caſes methinketh to be 
this. Jn the fir> Caſe it appeareth as J 
have ſatd befoze in the Catd xx Chapter, that 
the Feoffo: might lawfully re-enter by the 
Law fo2 not payment of Rent; and then when 
he entred acco:ding, he by that Entry avoided 
the firſt Livery of Seifin, inſomuch that afcer 
the Regentty he was ſeiſed of the Land of Þ 
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eſtate as he was be foze the Feeffment ;- and ſo 
remaineth nothing whereupon the Stranger 
might ground his Ale, but onely the bare 
G2ant oz Intent of. the Feoffoz, when he gave 
the Land to the Feoffce upon Condition that 
he ſhould pay the Rent to the Stranger; and 
if not, that it ſhould be lawful ta the Stran⸗ 
ger to enter: kor the Fecfiment is avoided by 
the Resentry of the Feotfoz, 8s J Have ſatd 
befoze : and, as J (aid in the laſt Chapter, as 
I ſuppoſe, a nude 02: bare Giant of him that is 
leiſed of Kand is not lutficient to begin an Uſe 
upon. | 
Dot, Þ bare G2ant may change an Uſe, as 
thou thy ſelf agreed in the laſt Chapter; why 
then may not an Aſe as well begin upon a bare 
G2ant ? +0 
Stud. When an Ale is in eſſe, he that hath 
the Uſe may of his meer motion give it away, 
ik he will, wir hout Recompence, as he might the 
L and. if he had it in polle lion: but J take it 
foz a G:tound, that he cannot ſo begin an Uſe 
without Livery of Hein, oz upon a Recom⸗ 


pence 0; Bargain. And that there is ſuch a 


G ound in the Law-7 that it may not ſo begin, 
it appeareth thus, It hath ben alway Holden 
fo: Law, that if a man make a Deed of Fecf= 
ment to anothet, and deliver the Deed to him 
as his Deed that in this caſe he to whom the 
Dred is delivered hath no Title ne meddling 
with the Land afoze Livery af Sein be made 
to him, but onely that he may enter and occu= 
py the Land at the will of the Feotfog: and 
there is no Book ſatth that the Feoffee in that, 
Caſe is feifed thereof, ben, Livery to the Uſe 
0 
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of the Feoffce, Ind in like wile, it a man 
make a Ded of Feoffment of two Acres of 
Land that lie in two Shites, intending to 
give them to the Fooffee, und maketh Livery 
of ſetllu in the one Shire, and not in the other; 
in this Caſe it is cemmonly holden in Books, 
that the Deed is votd to the Acre where no Li(= 
very is made, except it lie within that Uiew, 
ſave onely that he map enter and occupy at 
will, as is afozeſa(d : and there is no Bok 
that ſaith that the Feoffee ſhoul d Have the Uſe 
of the other Acre; fo: if an Uſe paſſed there⸗ 
vp, then were not the Ded void unto all intents, 
and pet it appeareth by the wozds of the Ded 
that the-Feoffoz gave the Lands to the Feoffee, 
but fo: lack of Livery of ſeiſin the Gift was 
votd : and ſo methinketh it is here, without 
Divery of ſeiſin be made according. But in 
the fecond Caſe of the faid two Caſes, the 
Feoffoz may not re-enter foz non-payment of 
the Kent, and ſo the firſt Livery of ſeiſin con= 
tinueth and ſtandeth in effect; and thereupon 
the firſt Uſe may well begin and take effec in 
the Stranger of the Land, when the Rent is 
not paid unto Him accoꝛding to the firſt Agree= 
ment. And ſo methinketh that in the fir 
C aſe the Ute is determined, becauſe the Live- 
ry of ſeilin whereupon it commenced is deter= 
mi ned; and that in the ſecond Caſe the Uſe of 
the Lond taketh effect in the Stranger fo: not 
payment of the Rent by the G:ant made at the 
kir> Livery, which yet continneth in his effect : 
and this methinketh is the diverfity between 
the Caſes. 


Do& pet, notwithftanding the reaſon — 
thou 
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thou haſt made, methinketh that (f a man ſeiſed 
of Lands make a Gift thereof by a nude Pꝛo⸗ 
mile, without any Livery of ſeifin oz Recom= 
pence to him made, and grant that he ſhall de 
leiſed to his Uſe, that though the Pꝛomiſe be 
void in Lato, that yet nevertheleſs it muſt hold 
and ſdand god en Conſcience and by the Law of 
Reaſon. Fo: one Rule of the Law cf Reaſon 
is, that we may do nothing agatnſt the truth: 
and lch the truth is, that the OQuner of the 
G20und hath granted that he (hall be ſeiſed to 
the Ule of the other, that Sant muſt needs 
ſtand in effect, oz clſe there is no truth in the 
Gzantoꝛz. 

S ud, It is not againſt the truth of the Gzan⸗ 
toz in this Caſe, though by the Gant he be 
not ſeiſed to the Uſe of the other; but it pꝛo⸗ 
veth that he hath granted that the Law will not 
warrant him to grant, wherefoze h s Gzant is 
vold. But it the Sꝛantoꝛ had gone farther and 
ſaid, that he would alſo ſuffer the other to take 
the P:ofits of the Lands without lett oz other 
intet ruption. op that he would make htm E⸗ 
ſtate in the Land when he ſhould be required; 
then IJ think in thcls Caſes he were bound in 
Conſciencr, by that Rule of the Law of Rea⸗ 
ſon that thou haſt remem bred, to perfo:m them, 
if he tntend to be bounden by 11s Pꝛomiſe; oz 
elſe he ſhould gor againſt} hs own truch, and 
agntuſt his own P1omile, Wut pet it ſhail 
make no Uſe in that Ce ſe, noz he to whom the 
PÞP2onule is made hall have no Action in the 
Law upon that PÞzomiſe, though it be not per⸗ 
formed; fo2 it is called in the Lau » nude or 
naked Promiſe, Ind thus, methinketh, that in 
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the fir Caſe of the ſatd two Caſes, the Gꝛant 
is now avoided in the Law by the Re-entry of 
the Fevffez,«nd that the Feoffo: is not bounden 
by his G2ant ne:ther in Law noz Conſcience : 
but an that ſecond Cale he is bound, ſo that the 
Tſe paſſeth from him, as J have ſatd before. 

D.&t. I hold me content with thy conceit fo: 
this time, but J p:ay thee fthew me ſomewhat 
mo:e at large what is taken koz a nude Con⸗ 
trad, oꝛ naked P:omiſe, in the Laws of Evglanc, 
and where an Action may lie thereupon, and 
where not. 

Stud. J will with good will ſay as methink- 
eth therein. 


CHAP, XXIV. 


C Whit is a nude Contract, or naked Promiſe, after 
the Laws of Engl ted, and whether any 
AQioa may lic thereon, 


Irſt, it is to be fnderſtood, that Contracts 
be arounded upon a Cuſtome of the Realm, 

and by the Law that is called Jus gentium, and 
not dircaly by the Law of Reaſon : fo: when 
all things were in common, it needed not to 
have Contrats , but after Property was 
biought in, they were right expedient to all 
peaple, ſo that a man might have of his 
Neighbour that he had not of his ewn; and 
that could not be latyfully but by His Gift, by 
way of Lending, Toncozd, oz by ſome Leaſe, 
Bargain o: Male, and ſuch Bargains and 
Sales be called Contracts, and be made by Iſ⸗ 
ſent of the parties upon Igrament between 
them, 
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them, of Goods oz Lands, fo: mony, oz fo: = 
ther recompence, bur not of money uſual, foz 
money uſual is no Contract. Alto a Concozd 
is p2operly upon an Agreement between the 
p2r:ieg, with divers Articles therein, {ome 
riling on the one part, and ſome on the other, 
As if J. at Stile fette:ha Chamber to Henry 
Hurt, and it ts farther agreed between them, 
that the ſaid Herry Hart ſhall goe to board with 
the ſaid John at Stile, and the fatd Henty 
Hart to pap fer the Chamber and Toording 
a certain ſumme, #c. this is properly called a 
Concord, but tt is alſo a Contrad, and a good 
Act ton lieth upon it. Howbeit it is not much 
aArgized .n tie Laws of England what diverſitie 
is betwx: a Contract, a Toncoꝛd, a Pꝛomiſe, a 
Gift, a Lone oz a Pledge, a Bargain, a Co⸗ 
venant, oz ſuch other. Fo: the intent of the 
Law is to have the cffect of the matter argued, 
and not the terms, And a nude Contract is, 
where a man matieti} a Bargain, oz a Sale cf 
his Gods oz Lands, without any Recom= 
pence appointed foz it: As if J lay to another, 
IJ ſell thee all my Land, oz elſe my Goods and 
nothing is aſſigned that the other (hull give oz 
pay foz it; this is a nude Contract, and, as J 
takt it. it is void in the Law and Conlctence. 
And a nude oꝛ nabed Pꝛomiſe is, where a men 
piomiſeth anocher to give him certain money 
ſuch a day, oz fo build an Beule, oz to dor him 
ſuch certain Service, and nothing is aſſigned 
fo: the money, fo: the Building, ac2 koz the 
Service; theſe be called naked P2omties, 
becauſe there is nothing afligned why they 
Would be made: and J think no Taton lieth 
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in thoſe Caſes, though they be not per kozmed. 
Alſeit J pꝛomiſe to another to keep him ſuch 
certain Gods ſafely to ſuch a time. and after J 
refuſe to take them, there 1.sth no Action again 
me fo2 it, But if IJ take them, and after they 
de Loſt oꝛ impaired though my negligent keep= 
ing, there an Action lieth. 

Doct. But what OPpinton hold they that be 
learned in the Law of Engl:rd in ſuch P:omiſeg 
that be called naked oꝛ nude P:omilcs ? whe- 
ther do ther hold that they that make the Pꝛo⸗ 
- miſe be bounden in Conſctence to perfo:m their 
P:zomile , though they cannot be compelled 
thete to by the Law, oꝛ not 

Scud. The Bohks of the Law of England en⸗ 
treat little thereok, koz it is left to the determi⸗ 
nation of Docto2S : and there foze J p2ay thee 
chew me ſomewhat now of thy mind therein, and 
then J ſhall ſhew thee ſomewhot therein of the 
minds of dtvers that be learned in the Law of 
the Realm, 

Doct. To declare the matter plainly after the 
ſaping of Pocto:s, it would ask a long time, 
and therefoze J will touch tt bꝛiefly, to give 
thee occaſſion to befire to hear moze therein 
Hereafter. Firſt thou ſhalt underſtand, that 
there is a Pꝛomiſe that is called an Ady, and 
that is a Pzomiſe made to God; and he that 
doth make ſuch a How upon a deliberate mind, 
intending to per fozm it, is bound in Conſci⸗ 
ence to doe it, though it be onely made in the 
heart, without pzonouncing of wozds. And 
of other Pꝛomiſes made to man upon a certain 
confideration, if the P:omiſe be uot againſt 
the Law, as if A, pꝛomiſe to give B. xx. 1. 


be- 
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becauſe he hath me him fuch a Houfe, oz hath 
lent him ſuch q tung. 02 other ſuch like, 
think him bound torep his Pzomile. But . 
His Pꝛomiſe be ſo naked, that there ig no man= 
ner of conſideration why tt ſhould be made, 
then J think him not bound to perfozm it: fox 
it is to ſuppoſe that there were ſome errout in 
the making of the P:omile. But if ſuch a 
B:omile be made to an Untverfity, to a City, 
to the Church, to the Clergy, 0z to Poo; men dt 
ſuch a place, and to the honour of God; 92 ſuch 
other cauſe like, as the maintenance of Learn= 
ing, of the Commonwealth, of the Service of, 
God, oz in relief of Boverty, 01 ſuch ot her; 
then I think that he is hcundeu in Conſcience 
to perfozm it, though there be no confideration 
of wozldly pzofit that the Gzantoz Hath Had ax 
(ntendeth to have foz it. And in all ſuch Pꝛo⸗ 
miles it mult be underſt@d, that he that made 
the Pꝛomiſe intended to be bound by His Pꝛo⸗ 
mile , foz elſe commonly, after all Doctozs de 
is not bound, unleſs he were bound to tt be= 
fo:e his Pꝛomiſe ; as ik a man pꝛomiſe to give 
his Father a Gown, that hath need of it, to 
keep him from cold, and pet thinketh not to 
give it him, nevertheleſs he is bound to give it, 
foz he was bound thereto befoze. And, after 
ſome Docto2s, a man may be excuſed of ſuch a 
Pzomtle in Conſcience by Caſualty that 
cometh after the Pꝛomiſe, if it be ſo that 6f 
he had known of the Caſualty at the making 
of the Pzomile he would not have made it. 
And alſo ſuch Pꝛomiſes if they ſhall bind, they 
muſt be honeſt, lawful and poſſible, and elfe 
they art not to be holden in Conſcience, though 
O 4 thert 
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there be a cauſe, ac. Aud at the Piemiſe be 
good and with a cauſe, thichh no wozldly pꝛo⸗ 
fit hall grow thereby to Hai that maketh the 
Pꝛomiſe, but onely a ſpiritual pꝛofit, as in the 
Cale befozc trehearſed otł a Pꝛomiſe made to an 
Univerſity, to a City, to the Church, oz luch 
other, and with a caule as to the honour of 
God, there is moſt commonly holden that an 
Ac1on upou thole Pzomiles lieth in the Law 
Canon. 

Stud. Whether doſt thou mean in ſuch Pꝛo⸗ 
miſes made to an Untverſity, to a City, oz to 
ſuch other as thou hat rehearſed befoze, and 
with a cauſs ag to the honour of God, oz ſuch 
other, that the party ſhall be bound by His 
— if he intended not to be bound there⸗ 

dea a nay? 

Dod. TJ think nap, oz moze then upon Pꝛo⸗ 
miſes made unto common per ſons. 

Stud. Ind then methinketh clearly, that no 
Ac ion cau lie againſt him upon ſuch Pꝛomiſes, 
foz it is ſecret in his own Conſcience whether 
he intended foz to be bound oꝛ nap. And of the 
intent tnward in the heart man's Law cannot 
judge, and that 1s one of the cauſes why thy 
Law of God ts neceſſery, (that ig to ſay) to 
judge inward things: and if an Tc ton ſhould 
lie in that Tale in the Law Canon, the n ſhould 
the Law Canon judge upon the tnward In⸗ 
tent of the heart, which cannot be. as me ſam- 
eth. Yndtherefoze, after divers that be lear⸗ 
ned in the Laws of the Realm, ali P:omiſes 
ſhall be taken in this manner: that is to ſap, 

t he to whom the P:omitle is made have a 
Fherge by reaſon of the P:omile,which he _ 
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alſo per koꝛme d, then tn that Caſe he ſhall have 
an Action foz that thing that was pꝛomiſed, 
though he that made the Pꝛomiſe have no 
wozidty pnofit by it. And it a men fey to ane 
ther, Heul ſuch a poo: man of his diſec ſe, oz, 
Make an High-way,and J ſhall give thee thug 
much; and it he dec it, F think an Acton 11= 
eth at the Common Law, And mozcover , 
though the thing that he ſhall do be all ſpititu⸗ 
al, yer if He perfozm it, J think an Action li⸗ 
eth at the Common Law. As if aman ſap to 
another, Faſt foz me all the next Lent and J 
ſhalt give tho twenty pounds, end he peckozm⸗ 
eth it; J think an ÞF>ton lieth at the Common 
Law. Ind in like wiſe if a man ſay to another, 
Marry my Daughter, and J will give the 
twenty pounts ; upon this P:omile an Acton 
lieth, tf he marry his Daughier. Ind in this 
Caſe he cannot diſcharge the P:omiſe though 
he though not to be bound thereby; fv: tt is a 
good Contract, and he may have quid pro quo. 
that is to ſap, the pzeferment of his Daugh⸗ 
ter fo; his money. But in thoſe Promiſes 
made to an Un: verſity, oz ſuch other ag thou 
haſt remembzed befoze, with ſuch cauſcs as 
thou haſt ſhewed, that is tof-y, to the honour 
of God. oz to the increaſe of Learning, oz 
ſuch other like, where the party to whom the 
B2omiſe was mate ig bound to no new 
charge by reaſon of the Pzomiſe made to 
him, but as he was bcund to bekoze; there 
they think that no Xction lieth againſt him, 
though he per foꝛm not his Pꝛomiſe fo: tt is no 
Contrec, and ſo his own Conſctence muſt be 
his judge whether he intended to be bound by 
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Hts Pꝛomiſe 62 not. And if he intended it not, 
then he offended fo: his Piſſtmulatton onely ; 
duc if he intended to be bound, then tk He per⸗ 
fo:m it not, Untruth is in him, and He pꝛo⸗ 
veth Himſelf to be a Lier, which is pzohibited 
as welt by the Law of God as by the Law of 
Keaſon. And furthermo:e, many that be lear⸗ 
ned in the Law of England hold, that a man is 
as much bounden in Conſcience by a Piomiſe 
made to a common perſon. it he intended to be 
bound by his Pꝛomiſe as he is in the other 
Caſes that thou Hiſt 1cmembzed of a P2omiſe 
made to the Church, oz the Clergy, oz ſuch 
other: kt they (ay that as much untruth is in 
the b:zeaking of the one as of the other; and 
they {ay that the Untruth is moe to be pon⸗ 
Dered then the perſon to whom the Pzomiles be 
made. 

Doct. But what hold they if the Pꝛomiſe be 
made foꝛ a thing paſt, as J pꝛomiſe thee xl, l. fo: 
that thou haſt butlded me ſuch a Houle ? lieth 
an 4ton there ? 

Srug. They ſuppoſe nap, but he ſhall be bound 
in Conlctence to perkoꝛm it after his intent, ag 
is be foze ſatd. 

Doct. Ind if a man pꝛomtiſe to give another 
xl. {t. in recom pence fo: ſuch a Treſpaſs that 
He hath done him, lieth an Action there? 

Stud. I ſuppoſe nay, and the cauſe 18, fo: that 
ſuch Pꝛomiſes be no perfect Contracts. Foz a 
Contract is pzoperly where a man foz his mo⸗ 
ny ſhall have by aſſent of the other party cer- 
tain Goods oz ſome other p:ofit at the time of 
the Contract oꝛ after : but if the thing be p:0= 
miſed foz a cauſe that is paſt by way of a Re⸗ 
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compence, then it is rather an Tcco2d then a 
Contract; but then the Law is, that upon ſuch 
Accozd the thing that is p2:omiled in recom= 
pence mult be paid oz delivered in hand, fox up⸗ 
on au 4cco:d there iteth no Action. 

Dot. Eut tn the caſe of Treſpaſs, whether 
hold thep that He be bound by his P2omile, 
though he intended not to be bound thereby ? 

Stud, They think nay, no mo:e then in the o⸗ 
ther Caſes that be put befoze. 

D &. In the other Ciſco he was not bound to 
that he pzomiſed, but only by his Pꝛomiſe; but 
in this caſe of Treſpaſs he was bound en Con- 
ſcience, befoze the Pꝛomtiſe, to make recompence 
fo: the Treſpaſs : and therekoze it leemeth 
that he is bound tn Conlcicnee to hep h.s Pꝛo⸗ 
mile, though he intended not to be bound there= 
by 


Stud. Though he were bound befoze the 1 
miſe to make recompence koz his Treſpais, ec 
he was not bound to no lumme in certain but by 
his Pꝛomiſe: and becauſe that the ſum may be 
too much oꝛ too little, and not egal to the Trel⸗ 
pals. end that the party to whom the Treſpaſs 
was done, notwithſtanding the P2:omiſe, 1s at 
liberty to take his Þ>ion of Treſpals it he 
will; there foze they hold that he may be his cw 
Judge in Conſciencr whether he intended to 
be bound by his Pꝛomtſe oz not. cg he map in 
other caſes; but if it were of a Debt then they 
hold that he is bound to perkozm his Pꝛomiſe 
(n Conſcience. 

Do&. What ik in the caſe of Treſpaſs Le af- 
firmeth his Pꝛomiſe with on Oath ? 

Stud, Then they Hold that he ig bound to 

pet 
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pc tkozm ft fo2 ſaving of his Dath, though he 
intended not to be bound: but if he intended to 
be bound by hs P:omiſe, then they ſay that 
an Ot) needeth nat but to enfo:ce the Pꝛo⸗ 
eniie ; to: chep Cap, he b:caketh the Law of 
Kexfon., which ig, that we may doe nothing 
agatnſt he truth, «gs well when He bzeaketh 
his P:omile that e thought in his own heart 
to be bound by, as he doth when He b:caketh his 
O th, though thr oFence be not ſo great, by 1ea= 
ſoic o the Pequtir. Mozeoter to that thou 
ſaieſt, that upon ſuch Pꝛomiſes as thou haſt re⸗ 
Hearſed he foꝛze ſhall lie in Action after the Law 
Canon; verily ig to chat tu this Realm there 
can no 4'tion lie chereon in the Spiritual 
Court if the Pzomiſe be of a terpo2 al thing, 
foz a Pꝛohibition oꝛ a Præmuhire tacias ſhou!d {ie 
in that cafe. 

Doct. That is morvel, th there can no Icti-- 
on tie thercon in the KingsCourt,os they ſateſt 
thy ſelf, 

Stud. That maketh no matter: fo: though 
there ite n3 Action in the King's Court againſt 
Executozs upon a ſimple Contrat ; pet if 
thep be ſued in that Cale fo: the Debt in the 
Spiritual Court, a Pzohibition heth. Ind 
en like wiſe, if a man wage his Law untruly 
in an Action of Debt upon a Contract in the 
King's Ccurt, yct he (hail not be ſue» foz the 
BPcryjuric tn the Spiritual Court, and yet no 
remedie lieth fo: the Perjutp iu the King's 
Tourt : fox the P;ohthit;on lieth not one ly 
where a man is ſued in the Spiritual Court 
of ſuch things as the party may have his 
Femedie in the King's Court, but allo 9 
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the Spiritual Court holdeth Plea tn ſuch caſe 
where they by the King's P:erogat:ve, and by 
the ancient Cuſtome of the Realm, oughe none 
to Hold, 

Dect. I will toke adviſement upon that thou 
H1& ſoid in this matter till another time, and 
] p2ay thee now pꝛocced to anothec Queſtion. 

ö 


CHAP, XXV. 
T Therwentieth Queſtion of the Student. 


Stud. A Man hath two Dons, one bozn befoze 

Eſponſals and the other after Eſpou⸗ 
lals. and the Father by his will bequeath= 
eth to his Son and Heit all his Gods: which 
of theſe two Sons ſh. ll have theGwods in Con= 
ſcience ? 

104, Is J ſaid in our firſt Dialogue in L- 
tin, the laſt Thapter the doubt ok this Caſe 
dependeth not in the knowing what Con⸗ 
(ctence will in this Caſe but rather the know- 
ing whichof the Sons ſhall be judged Heir, 
(that is to ſap ) whether he ſhall be taken fox 
Heir that is Heir by the Sptritual Law, he 
that is Heir dy the Lawof the Realm, oz elſe 
that it ſhall be judged foz him that the Father 
took fo: Bett. 

Stud. As to that point, admit the Father's 
minde not to be known, oꝛelſe that his minde 
was that he ſhould be taken fo: Hetr that 
ſhould be judged foz Meir by the Law, that in 
this Caſe it aught to be judged by; and then, 
J p2ay thee, ſhew me thy mtnde therein: fox 
though the Queftion be not directly depending 

upon 
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upon the point to ſee what Conſcience will in 5 
this Cale, pet it is right expedient fo: the well t. 
oꝛdering of Eonfcience that it be known «fter 1 
what Law it ſhall be zudged. Foz if it ought n 
to be judged after the tempoꝛal Law who ſhould t 
be Meir, then it were agatnft Conſcience, it * 
the Judges in the Spiritual Law ſhould judge 3 
him foz Heir that is Heir by the Spiritual I 
Law, and TJ think they ſhould be bound to Re⸗ c 
Kiturion thereby. And therefoze, J pzap thee, J 
chew me thine opinion, after what Law it ſhall 1 
be judged F 

Dot. Methinketh that in this caſe it ſhill be 
Judged after the L. u of the Church; foz it ap⸗ 


peareth that the Bequeſt ts of Goods: and 
therefo:e if any Suit ſhall be taken upon the | 
execution of the Will foz the Bequeſt, it muſt 
be taken in the Spiritual Court, end when tt 
65 depending in the Spiritual Court, methink⸗ 
eth it muſt be judged after the Spirttual Law; 
fo: of the Trmpozal Law they have no know- 
ledge, no: they are not bound to know tt, ag 
methinketh,and moe ſtronger, not to judge after 
it. But if the Bequeſt had been of a Chatrel re= 
al, as of a Leaſe foz term of-years;0: of a ward, 
oz ſuch other, then the matter ſhould have come 
in debate in the Rings Court; and then J think 
dhe Judges there ſhould judge after the Law of 
the Realm, and that is, that the younger 1520-: 
ther-is Heir: and ſo methtnketh the diverſity 
of. the Courts halli make the diverſity of Judg- 
ment. 

Stud. Ok that might follow a great inconve⸗ 
nicnce, as me ſcmeth, foz it might be ſuch a 
caſe that both Chattels real and „ 
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ſonal were in the will, and then, after thine 
Opinton, the one Son ſhould habe the Chat= 
tels perſonal, and the othet Son the Chattels 
real; and it cannot be conveniently taken, as 
methinketh, but that the Father's will was, 
that the one Hon (hould have all, and not be 
divided Therefoze methinketh that he ſhall de 
Judged fo: Heir that is Meir by the Common 
Raw, and that the Judges Spiritual in this 
caſe be bound to take notice what the Common 
Law is : fo; fith the things that be in variance 
be rempo2al, that is to ſay, the Goods of the 
Father, it is reaſon that the right of them in 
this Realm ſhall be determined by the Law of 
the Realm. 

Doct. How may that be 2? foz the Judges 
Dpirtitual know not the Lat of tie Realm, ne 
they cannot know it as to the moſt part of it; 
fo: much part of the Raw is in ſuch ſpach that 
few men have knowledge of 1t, and there tis no 
meang ne familtarity of ſtudy between them that 
learn the latd Laws ; foz they be learned in ſe⸗ 
veral places, and after divers ways, and after 
divers manners of teachings, and in divers 
ſpaches, and commonly the one of them have 
none of the Books of the other: and to bind the 
Spiritual Judges to give Pudgement. after 
the Law that they know not, nc that they can= 
not come to the knowledge of it, ſcmeth not rea= 
ſonable, 

Stud. They muſt doe therein as the King's 
Judges muſt doe when any matter cometh be= 
foze them that ought to be judged akter the 
Spiritual Law, whereof J put divers Ca= 
ſes- in our firſt Dialogue in Englich, the. _ 
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Chapter; that is to ſay, they muſt either take 
knowledge of it by their own (tudy, oz elſe they 
muſt enquire of them that be learned in the 
Law of the Church, what the Law ts; and in 
like wiſe muſt they do. But it ts to doubt that 
ſome of them would be {oth to ask any ſuch 
queſtion in ſuch cafe, oꝛ to confe{s that they are 
bound to give their judgement afcer the tempo⸗ 
rel Law:aud ſurely they may lightly offend their 
Conſctence. | 

DcR, IJ ſuppole that fome be of optnion that 
they are not bound to know the Law of the 
Realm; and verily, to my remembzance, J 
Have not heard that Judges of the Spiritual 
Law are bound to know thr Law of the 
Realm. 

Stud. Ind J Cappoſe that they are not onely 
bound to know the Law of the Realm, oz to 
doe that in them ts to know it, when the 
knowledge of it openeth the right of the mat- 
ter that dependeth befo:e them; but that they 
be alſo bound to know where and in what caſe 
they ought to judge after tit: foz in ſuch caſes 
they muſt take the King's Law as the Law 
Spiritual to that potnt, and are bound in 
Conſctence to follow it, ag it may appear by 
divers Caſes, whereof one is this. Two 
Joyntenants be of Goods, and the one of them 
by his laſt will bequeatheth all His part to a 
Stranger, and maketh the other Joyntenant 
his Executo:, amd dieth : if he tv whom the 
Bequeſt is made ſue the other Joynte nant up⸗ 
on the Legacy as Executoꝛ, ac. upon this mat⸗ 
ter ſh:wed, the Judges of the Spiritual Law 
are bound to judge rhe will ro be vold, — 
t aule 


CHAPTER XXV. 223 


Cuaſe it is vo. d by the Law of the Realm, where 
by the Jointenant hath right to the whole 
Gods by the Title of the Survivour and 1s 
judged to have the Gods as by the firſt Gikt, 
which is befoze the Title of the Will, and 
inuſt therefoze have pzeferment as the eldeſt 
Title: andif the Judges of the Spiritual 
Court judge otherwiſe, they are bound to Re= 
ſttthtion. Ind by like reaſon the Executozs of 
a man that is Outlatved at the time of Hig 
beath may diſcharge themſelves in the Spiri⸗ 
tual Court of the perfo:ming of Legacies, be= 
cauſe they be chargeable to the Ring; and yet 
there ig no ſuch Law of Utlagarte in the Spt= 
ritual Law, 

Dot. By occaſlon of that thou haſt ſaid be= 
foze I would ask of thee this queſtion. It a 

arſon of a Church alten a pot tion of Diſmes 
accozding as the Spiritual Law hath ozdatn= 
ed, is not that Plienation ſuffictent, though it 
have fiot the ſolemmties of che Tempozal 
Law ? 

Stud. Jam in doubt therein, if the poztion 
be under the fourth pat of the value of the 
Church : but if it be to the value of the fourth 
pirt of the Church oz above, it ts not ſuffic= 
ent, and theretoze was the Wit of right of 
Diſmes ordained. Yndif ina wait of right 
of Diſmes it be judged in the King's Court 
fo: the Patron of the Succeſſoz of him that a= 
lteneth, becauſe the Iltenation was not made 
aAcco:ding to the Common Law ; then the 
Judges of the Spiritual Law are bound to 
give their judgement accozding to the judges 
ment given $1 the King's Court. And — 
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like wife, tit a Parſon of a Church agre to take 
a Pe aſſon fo: the tithe of a Mill. if the Pen⸗ 
gon be to the fourth part of the value of the 
Church oz above, then it muſt be altened af- 
ter the ſolemnities of the King's Laws, as 
Lands and Tencments muſt ; oz elle the Pe- 
tron cf the Succeſſo: of him that alieneth may 
bring a W2tt of right of Dtſmes, and recover 
in the King's Court ; and then the Judges of 
the Spiritual Court are bound to give Judg= 
ment in the Spiritual Courts accozdingiy, as 
is afozeſaid. 

Dot. I have heard ſay that a wꝛit of right of 
Diſmes is given by the Dtatute of Weſtm. 2. 
and that ſpeaketh oncly of Diſmes, and not of 
Penſlons. 

S'ud, Where a Parſon of a Church is 
wꝛongkfully de fozced of his Diſmes , and is 
lett by an Indicavic to ask his Diſmes in the 
Spiritual Tourt, thea the Patron map have 
a wit of Night of D lmes by the Statute 
that thou fpeakeſt of, foz there lap none at 
the Common Low, foz the Parſon had there 
good Right, though he were lelt by the Indi- 
c:y.t to {ie fo: his Right. But when that 
Barlon had no remedy at the Spiritual Law, 
there a wit of BRightof Diſincs lap for the 
Patron by the Common Law , as well of 
Penſlons ag of Diſtneg : and ſome ſay that 
in ſuch a Caſe it lay of leſs thenof the fourth 
part by th? Common Law, but that J paſs 
over. Ind the reaſon why it lay at the 
Common Low, if the Diſmes oz Penſlons 
were above the foruth part, ac. was this: By 


the Spiritual Law the Yltenation of the Pars 
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ſon with the aſſent of the Biſhap and of the 
Chapter ſhatl bar the Succeſſour without al⸗ 
ſent of the Patron, ano» ſo the Patron might 
leeſe his Patronage, and be not aſſentiug 
rhereto ; fo: his Incumdent might Have no re= 
nirdy but in tie Spit itual Tourt, and there 
he was barred : wherefo:ze the Patron in that 
Caſe ſhall have His remedy by the Common 
Aaw, where the Aſſent of the Oz)inary and 
Chapter without the Patron halt not ſerve, 
as tt is ſatd befoze. But where the Jncum= 
bent Had good right by the Spiritual Law, 
there {ay no remedie keꝛ the Patron by the 
Common Law, though the Incumbent were 
lett by en {noicivie, Ind for that cauſe was 
the ſatd Dtatute made, and it lieth ag well by 
the equity fo: offerings and Penſlons, as for 
Diſmes. Then, farther, J would think 
that where the Spiritual Court may Hold 
plea of a teinpo:al thing, that they muſt judge 
after the Tempozal Law, and that Ignoꝛance 
ſhall not excuſe them in that Caſe : fox by ta- 
king of their Office they have bound them⸗ 
ſelves to have knowledge of as much as be= 
longeth to their Office, as all Judges be, ſpt- 
ritual oz: tempozal But if it were in argu⸗ 
ment in this Caſe, whether the elde& Son 
might be a P2:1eſt, becauſe he is a Baſtard 
in the tempoꝛal Law, that ſhould be judged af= 
ter the Sptritual Raw, foz the matter is ſpi⸗ 

ritialr | 
Doct. Pet, notwithſtanding all the reaſ.ns 
that thou hat mate, J cannot ſce how the 
Judges of the Spiritual Law ſhall be com= 
pelled po take notice of the Tempozal Law; 
P 2 (&1nt 
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ſeetng that the moſt part of it is in the Frerch 
tongue; fo: it were hard that every Spiritual 
Fudge ſhould be compelled to learn the tongue. 
But if the Latw of the Realm were ſec in 
ſuch o:der, that they that intend to ſtudy the 
Law Canon might firſt have a üght of the 
Jaw of the Realm, as they have now of the 
Law Civil, and that ſome Books and Trea⸗ 
tiſes were made of Caſes of Conſcience con= 
cerning theſe two Laws, as there be now con= 
cerning the Law Civil and the Law Canon; J 
would aſſent that it were right expedient, and 
then reaſon might ſerve the better, that they 
ſhould be compeiled to take notice of the Law of 
the Realm, as they be now bound in ſuch Coun⸗ 
treys as the Lam Civil is uſed, to take notice of 
that Law. 

Stud. Methinketh thine Opinion is right 
good and reaſonable : but tilt ſuch an oz der 
be taken, they are bound, as J ſuppoſe, to 
enquire of them that be learned in the Com-= 
mon Law what the Law is, and ſo to give 
their judgement accozding, if they will keep 
themſelves from offence of Conſcience, And 
foꝛaſmuch as thou haſt well ſatisfied my mind 
in all the Mueſtions beteze, I p2ay thee now 
that J may ſomewhat feel thy minde in di⸗ 
vers Articles that be witten in divers 
Books fo: the ozdering of Conſcience upon 
the Law Canon and Civil : foz methink= 
eth that there be divers Concluſions put in 
divers Books, ag in the Summs called Sum- 
mi Angelica and Summa Roſella, and divers o= 
ther, fo; the good o2der of Conſcience, that 
be againſt the Law of this Realm, and — 
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ther blind Conſcience then do give any light 
unto it. 
Do&, I p2ay thee ſhew me ſome of thoſe C az 


les. | 
Stud. I will with good will. 


CHAP. XXVI. 


Whether the Abbor may with Conſcience pre- 
{ent to an Advowlon of « Church that be- 
longe th to cke Houſe, withour Aſſent of 
the Covent. 


T apprareth in the Chapter Er agnoſcicur 
de his quz ſunc a Prælatis, the which Chapz 
tet is recited in the Summe called Summa An- 
gelica, in the Title Abbas, the xxbij. Ar⸗ 
ticle, that he may not without any Cu⸗ 
ſtome oz any ſpecial Pztviledge to help there= 

in. N 
Stud. Truth it is, that there is ſuch a De= 
cretal ; but they that be learned in the Law 
of England hold the Decretal bindeth not in 
this Realm: and this is the cauſe why they 
do hol d that Opinion. But by the Law of the 
Kealm the whole diſpoſition of Lands and 
Goods of the Ybbey is the Ybbot's onely 
foz the time that he is Abbot, and not in the 
Covent, foz they be but as dead perſons in 
the Law: and therefo:e the Þbbot ſhall ſue and 
be ſued onely without the Covent, doe Bomage, 
Fealtie, otturn, make Leaſes, and pzeſent to 
Advowſons onely in his own name. And they 
ſap] farther, that this 9 cannot be 
3 ta⸗ 
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taken from him but by the Law of the Realm; 
and fo they ſay, that the makers of the Decre⸗ 
tal exca ded their power: whetefoze they ſap it 
is not to be holden in Conſcience, no moze then 
it a Decre were made that a Leaſe foz term of 
pears ez at will, made by the Þbbot without 
the Covent, ſhould be immediately youd : and 
ſo they think that the Þbbot may in this Caſe 

zeſent in his own name without offence ofCon-= 
ſcience, becauſe ihe (ard Decrertal holdeth not 
in this Realm. 

Dox, But many be of Opinion, that no man 
Hath autho:itie to pꝛeſe nt in right and Con- 
ſcience to any Benefice with Cure but the 
Pope, oz that he hath his authontie therein 
derived from the Pops : fo: they ſay that. foz = 
almuch as the Pope is the Micar⸗general 
under God, and hath the charge of the Souls 
of all people that de nf the Flock of Christ's 
Church, it is reaſon that, th he cannot mi⸗ 
niſter to all, ne doe that ts neceſſarie to ail peo⸗ 
ple fo: their Souls health in His own perlou, 
that he ſhall aſlign Deputies for his diſcharge 
in that behalf. And becauſe. Patrons claim 
to p:eſent to Churches in this Realm by 
their own Right, without Title derived from 
the Pope, they ſay that they uſurp upon the 
Pope's authozitte. Aud therefoze they con⸗ 
clude, that though the Þbbot have Title by 
the Law of the Realm to pꝛelent in th s Taſe 
in his own name, that yet, becauſe that Title 
is againſt the Pope's P;erogattve, thut that 
Title, ne yet the Law of the Realm that 
maintotneth that Title, hołdeth not in Conlci⸗ 
ence, Ind they ſay alſo that it befongeth 1 the 

aw 
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Canon to determine the right of P:eſentmant 
to Benefices, fo: it is a thing Dptrtnat, and 
beloneeth to the Spiritual Jurigdiction, as 
the Dep:tvaticn from a Benefice doth : and 
ſo they ſay the ſaid Decrctal bindeth in Conſci⸗ 
ence, though in the Law of the Realm it bind= 
£th not. 

Stud, As tothe firſt Conftderation, J would 
right well agrzx, that if the Patrons of Chur⸗ 
ches in this Realm claimed to put Pncumbents 
into ſuch Churches as ſhould fall void of their 
133 without pꝛeſenting them to the Vi⸗ 

3p. oꝛ if they claimed that the L iſhop ſhould 
admit ſuch Incumbent as they ſhould pzeſent, 
without any examination to be made of his ab 
lity in that behalf, that that Claim were again 
Keaſos and Conſcience, foꝛ the cauſe that thou 
Haft rehearſed : But fozaſmach as the Patrons 
in this Realm claim ne moe but to pꝛeſent 
their Incumbents to the Biſhop, ond then the 
Biſhop to examine the abilitie of the Incum⸗ 
vent, and tf he finde Mm by examina.ton not 
able to have cure of Souls, he then to rekuſe 
him, end the Patron to pzeſent another that ſhal 
be able, and if he be able, then the Biſhop to 
admit him, inſtitute him and induct him; A 
think that this Claim and their Hzef ntments 
theveupon ſtand with god Reaſon and Confer= 
ence, Ind as to the ſecond Conſideration, tt is 
holden in the Laws of the Realm, that che 
Bight of Pꝛelentment to a Church is a tem-= 
pozal Inheritance, and ſhall dilcend by courſe 
of Inheritance from Hetr to Hetr, as Lands e 
Tenements ſhalt, and ſhall be taken as an A= 
ſets, ag Lands and Tenements be : and foz 
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the tryal of the right of Patronages be 0zdain- 
ed in the Law divers BFctions fox them that be 
w2onged in that behalf, as wꝛits of right of Þd= 
vowſon, Yſſiſes of Darrcin preſentment, Quare im- 
pedit, and divers other, which alway without 
time of mind Have ben pleaded in the King's 
Courts, as things pertaining to his Crown 
and royal Dignity : and therefoze they ſay 
that in this Caſe his Laws ought to be obeyed 
in Law and Conſcience, 

Doct. FE it come in variance whether he that 
is ſoi pzeſented be able oz not able, by whom 
Gall the abiltttie be tried? 

Stud. If the D:d:nary be not partie to the 
Acton, it ſhall be tryed by the Ozdinary ; and 
— he be party, it ſhall be tried by the Metrops= 

itan. 

Doct. Then the Law is moze reaſonable in 
that Point then J thought tt had hen: but 
in the other Point J will take adviſement in 
it tili another time, and J p2ay thee ſhew me 
thy mind in this Point. If an Abbot name 
His Covent with him in his Pzeſentation , 
doth that make the Pzeſentation votd in the 
Law? oz is the Pꝛeſentation god that notwith⸗ 
ſtanding ? 

Stud. I think it is not vold there koze, but the 
naming of them is void, and a thing moze 
then nredeth, Foz if the Þbbot be diſturbed, 
He muſt bzing his Action tn his own name, 
without the Tovent, 

Doct. Then J perceive well that it is not 
pꝛohlbited by the Law of England, but that 
the Abbot may name the Covent in his Pꝛe⸗ 
ſentatien with him, and alſo take their _— 

whom 
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whom He all pzelent, it he will: and then J 
hold it the ſureſt way that he ſo de, fo in ſo do⸗ 
ing he ſhail not offend neither in Law noz Con⸗ 
(ctentce. 

Stud. To take the YAent of the Covent wh am 
he ſhall pzeſent, and to name them alſo in the 
Pzelentation, knowing that He may do other= 
wiſe both tn Law and Coulctence, if he will, is 
no offence : but if he take thetr ÞAent, oz name 
them with him in the Pzelentation, thinking 
that he ts ſo bound to do in Law audConſcience, 
ſetting a Conſcience where none is, and regar=. 
deth not the Law of the Realm, that will diſ- 
charge his Conſcience in this behalf, if he will, 
fo that he pzeſent an able man, as he may do, 
without their Aent ; there is an crrour and of= 
fence of Conſcience tn the Tbbot. Ind in like 
wiſe, ik the Abbot pꝛeſent in his own name, and 
therefoze the Covent ſatt}; that he offendeth in 
Conſcience, in that he obſerveth not the Law 
of the Church, fo: that he taketh not their Tl. 
ſent ; then they offend in judging Him to offend 
that offendeth not. Ind there foze the ſure way 
is in this Caſe to judge both the (ſatd Laws of 
ſuch effect ag they be, and not to ſet an offence 
of Conſcience by bzeaking of the ſaid Decree, 
which ſtandeth not in effec in this behalf with⸗ 
in this Realm. 


CRAP, 
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CHAP. XXVII. 


If man finds Berſts in his ground doing hutt, 
whether may he by his own authority take 
them and keep them till he be atis fi. d 
vf the hurt ? 


1 Queſtion is made in the Sum called 
Summa Rolellz, in the Title of Reſftiturion, 
that is to Cay, Reſtitutio 13. the 9. Wrticle : Ind 
there it is anſwered, that he may not take them 
foz to hold them ag a Pledg till he be ſatisfied 
foz the hurt; but that he may cake them and 
Keep them till he know who oweth them, that 
he map thereby leern again whom to Have his 
reme dy. Is not the Law of the Realm ſo in 
like wiſe ? 3 

Stud. No verily , foz, by the Law of the 
Realm, he that in that caſe Hath the hurt may 
take the Beaſts ag a Diſtre(s, and put them in 
a Pound overt, ſo it be within the lame Shire, 
and there let them remain till the Owner will 
make him amends foz the hurt. 

DcR. what calleſt thou Pound overt ? 


Stud. A Pound overt is not onely ſuch a 


Pound as is commonly made in Towns and 
4.0:dſhips, fo: to put in Beaſts that be diſtrai⸗ 
ned, but it is alſo every place where they may 
be in lawfully, not making the Owner an of- 
fendour foz their being there: and that it be 
there alſo, that the Owner may lawfully give 
the Beats meat and dzink while they be in 
Pound, 
' DoR. 


0 
2 
1 
1 
t 
ü 
[ 


CHAPTER XXVII. 233 


D &. And ik they die in Pound fot lack of 
meat, whole zeopardy is it? 

Stud. Ik᷑ it be ſuch a Pound overt as I ſprak 
ok, it is at the peril of him that oweth the 
Beaſts, ſo that he that had the hurt ſhall be at 
liberty to take his Action fo: his Treſpaſs, it 
he will: and tf it be not a lawful Pound, then 
it is at the peril of him that diſtrained; and ſo 
it is if he dive them out of the Shire and they 
die there. 

Dect. J put Caſe that he that oweth the 
Beaſts cer ſufficient Amends, and the other 
will not rake it, but kepeth the Beaſts ſtili in 
Pound, may not the owner rake them out ? 

Stud, No, foz he map not be his own judge; 
and if he doe, an Action lieth again him foz 
b:eaking of the Pound: but he muſt ſue a Ke- 
plevin, to Have his Leads delivered him out of 
the Pownd, and thereupon it hall be tried by 
12 men, whether the Imends that was offc= 
red were ſuffictent oꝛ not; and it it de fonnd that 
the offer was not ſufficient, then he that hath 
the hurt ſhall habe fuch Þmends as the 12 men 
ſhall ceſs, 

Doct. It it be found by the 12 men that the 
Imends were ſufficcent, ſhall he that refufeth 
to take it have no puniſhment foz his refnfal , 
and foz kee ping of the Beaſts in Pound akter 
that time? 

Stud. I think no, but that he ſhall yield Dam⸗ 
mages in the Replevin, becauſe the Jſſue1s tre⸗ 
ed againft htm. | 

Doct. I put Caſe that the Leads after the 
re fuſal die in Pound foz lack of meat at whole 
jeoparÞdic io tt then? : 
Stud. 
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Stud. At the jeopardie of him that owed the 
Be aſts, as it was befoze : foz he is bound at his 
peril, by reaſon of the wong that was done at 
the beginning, to ſee that they have meat ag 
long as they ſhall be in Pound,unleſs the Kings 
Wit come to deltver them, and he rellſteth it; 
foz after that time tt will be at his jeopardie if 
they die fo: lack of meat, and the Dammages 
Hall be recovered in an Action bzought upon 
the Statute fo: diſobeying the King's wait. 


CHAP. XXVIIL 


e CE Whether a Gife made by one under the age 
25 years be good. 


Doft. I C appeareth in Summa Angelics, in the 

Title D natio prima, the 7. Article, 
that a man befo:c the Age of 25 ears may not 
give, without it be with the Juthozity of his 
@Tutoz : Is it not ſo likewiſe at the Common 
Law ? 

Stud. The age of Inkants to give 0z ſell their 
Lands and Goods in the Law of England is at 
21 years, oz above ; ſo that after that age the 
Gift is good, and befoze that age it is not god, 
dy whoſe aſſent ſoever it be, except it be foꝛ his 
meat and his dzink oz apparel, oz that he do it 
as Executoꝛ, in per koꝛmance of the will of his 
CTeſtatoꝛz, oꝛ in ſome other like Caſeg, that need 
not to be rehearſed here: and that age muſt be 
obſerved in this Realm in Law and Conſci⸗ 
ence, and not the ſatd age of 25 years. 

Do. I put caſe it were oꝛdained by a Decre@ 
of the Church, that if any man by his will be- 

queathed 
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queathed Gods to another, and willeth that 
they ſhall be deliveeed to him a? his full age, 
and that in that caſe 25 years ſhall be taken 
fo: the full age; ſhall not that Decree be ob= 
ſerved and and god after the Law of England ? 
Seud, I ſuppoſe it ſhall not. Foz though it 
belong to the Church to have the Pꝛobate and 
the Execution of Teſtaments made of Goods 
and Chattels, except it be in certain Lo:dſhips 
and Seigntozies that have them by Pzeſctprt= 
tion; yet the Church may not, ss me ſemeth, de⸗ 
termine what ſhall be the lawful age foz any 
perſon to have the Goods,fo: that belongeth to 
the King and his Laws to determine. Ind 
therefo:e if it were ozdained by a Statute of 
the Realm, that he ſhould not in fuch caſe habe 
the Goods till he were of the age of 25 pears, 
that Statute were good, and to be obſerved as 
well in the Spiritual Law as inthe Law of 
the Realm: and if a Statute were god in that 
Caſe, then a Pecri made thereof ts not to be 
obſerved ; foz the oꝛdering of the age may not 
be under two ſeveral poweis, and one p2operty 
of every good Law of man is, that the Maker 
excced not his autho:tity : and I think that the 
Spiritual Judge tn that caſe ought to judge 
the full age after the Law of the Realm, ſeeing 
that the matter of the age concerneth tempozal 
Goods. And J ſuppole farther, that as the 
King by autho:1ity of his Patltament map 02= 
datn that ali wills (hall be void, and that the 
Goods of every man ſhall be diſpoſed in ſuch 
manner as by Statute ſhould be aſſigned, that 
moze (tronger he map appotnt at what age ſuch 
wills ag be made ſhall be performed. PS 
oct. 
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DoR. T hinke& thou then that the King may 
take away the power of the O:dinary, that he 
ſhall not cail Executoꝛs to accompt ? 

Stud. I am ſomewhat in doubt therein: but 
it ſe@meth that if it might be enacted by Statute 
that all wills ſhould be void, as ts afozelatd, that 
then it might be enacted, that no man ſhould 
have autho:itic to call none to accompt upon 
ſuch wills, but ſuch as the Statute ſhall there= 
tn appotnt, fo: he that may do the moꝛe, may 
da the leſs, Notwithſtan2tng J will nothing 
ſpeak determinately in that Potut at this time; 
ne J mean not that it were god to make a 
Statute that all walls ſhould be void, foz J 
think them right expedient : but mine intent 
rs, to pꝛove that the Common Kaw may oꝛdain 
the time of the full age as well in wills of 
tempo zal things ag otherwiſe, and alſo that 
wills ſhall be made; and if it may ſo do, then 
much Kronger it belongeth to the King's Laws 
to interpꝛet wills concerning tempoꝛal things, 
as well when they come in argument befoze his 

udges, as when they come in argument befoze 

piritual Judges, and that they ought not to 
judge by ſeveral Laws, (that is to ſay) by 
the Spirituol Judges tn one manner, and by 
the King's Judges in another manner, 


CHAP, 
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CHAP, XXIX. 


C If 2 man be convic of Hex eſie before the 
Orcinary, whether his Goods be 
forfeited, 


Do. TT appeareth in Summa Angelicz, in the 

Title LVonatio priwꝛ, the 1 3. Irticie, that 
he that is a Herettck may not make Executozs; 
foz in the Law his Gods be koꝛzfeit: what is the 
Low of the Realm therein? 

Stud. It a man be convict of Hereſte & abjure, 
he hath fozfeit no Gods; but tf he be convict of 
Dereſte, and be delivered to Lay-mens hands, 
then hath he fozfett ali his Hoods that he hath 
at that time that he 1s deltveted to them, though 
he be not put tn Execution foꝛ the Yerefle : bur 
his Lands he ſhall not foꝛkeit except he be dead 
foz the Hereſle, and then he ſhall koꝛteit them to 
the Loꝛds of the Fee, as in ceſe of Felonie, ex⸗ 
cept they be holden of the Ozdinarp, foz then 
the King ſhall have the Fozfeiture; as tt appea= 
reth by a Stat. made the (ſecond year of H 5 c. 7. 

Doct. Methinketh that, as tt belongeth one= 
ly to the Church to determine Hereſtes, that ſo 
it belongeth to the Church to determine what 
puntſhment he ſhall have kez his Hereſle, except 
death, which they may not be judges in: but tf 
the Church decrec that he ſhall therefoze forfeit 
his Gods, methinkech that they be fozfeit by 
that Decree. | 

Stud. Nay verily, fo: they be tempozal , 
and belong to the Judgement of the King's 
C.urt : and J think the Ozdinary might _ 

[ 
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ſet no Fine upon one tmpeached of Hereſte, till 
it was oꝛdained by the Statute of H. 4. that he. 
may ſet a Fine in that caſe, if he ſ& cauſe;and 


then the King ſhall have that Fine, as in the 
{aid Statute appeareth, 


CGH APT XXX, 


Where divers Patrons of an Advoiſon, and 
the Church yoideth, the Patrons vary in theig 
Preſentments, whether the Biſhop (hall 
ha ve liberty to preſent which of the 
Ineumbents that he Wil, or not. 


Doct. n= Queſtion is agked in Summa R- 
5 lcll1, in the Title Pacronus, the ninth 
Article; and there it appeareth by the better 
Opinion, that he may pzeſent whether Clerk 
he will: howbeit the Maker of the ſaid Dum 
ſatth, by the rigour of the Law, the Biſhop 
tn ſuch Caſe may pzeſent a Stranger, decauſe 
the Patrons agr# not. And in the ſame Chap. 
Pattonus, the 15. Ixticle, it is (21d that he muſt bs 
pꝛekerted that hath the moſt Meritg, and hath 
the moſt part of the Batrons ; and tf the num- 
ber be egal, that then it is to conſider the Me- 
tits of the Patron : and if they de of like Me⸗ 
rit, then may the Biſhop command them ta a⸗ 
gr, and to preſent again: and if they cannot 
pet agree, then the liberty to pꝛeſent is giben to 
the Biſhop, to take which he will: and ik he 
may not pet pzeſent without great trouble, 
then ſhall the Biſhop oꝛder the Church in the 
beſt manner he can: and if he cannot oder 
it, then ſhall he ſuſpend the Church, and take 
away 
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"away the Relicks, to the Re bukes of the Pa⸗ 
trong : and if they will not ſo de 02dered, then 


muſt te esk hcip of the Tempozulty, Ind 
in the 15, Þ.ricte of the ſeid Title Vatrorus, it 
is asked, whether it be cxpedient in ſuch calc, 
that the moe part of the Patrons agree, ha=. 
ving reſpect to all the Patrons, e that it ſuf⸗ 
fice to have the moze part in compatiſon of the 
leſs part, os thus: There be four Patrons to 
pꝛeſent one Clerk: the firſt and lecond pzeſent 
one, the third p:eſenteth another, and the 
fourth another: he that is p:eſented by two 
hath not the mozc part in compariſon of all the 
Batrons, foz they be egal; but he hath the 
moze part having rcſpectt to the other Pie⸗ 
ſentments. To this Qucitton it is anſwered, 
that either the Pꝛeſenement eis made of them 
that be of the Cellege, and there is requiſite 
themo:e part habing reſpect to all the College; 
02 elſe every man pꝛeſenteth fo: himſelf as com⸗ 
monly do Lay=-men that have the Patronage of 
their Patrimony, and then it ſufficeth to have 
the moze part in reſpect of the other parties. 
Doth not the Law of England agree to thele di⸗ 
verſitics ? 

Stud. No verily. 

Dot, What o2der then ſhall be taken in the 
Law of England, tf the Patrons vary in their, 
P:clentments ? 

Stud. After the Lewe of Erg'ond this o:- 
der ſhall be taken : It they be Jointenants 
o2 Tenants in common of the Patronuge, and 
they vary in Pielentment, the Ozdtnatp ig 
not bound to admit none of their Clerkes , 


neither the moze part no: the tels; ond if the 
L} 
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ax months paſs oz they agree, then he may 
pꝛeſent by the Lapſe : but he may not pꝛeſent 
within the x months, fo: tf he doe, they may 
agree and bing a Quarc imped. againſt him, 
and remove his Clerk, and ſo the Ozdinary 
ſhall be a Diſturber. And it the Patrons 
Have the Patronage by deſcent as Coparce⸗ 
ners, then (s the O:dinary bound to admit 
the Clerk of the Eldeſt Siſter, foz the eldeſt 
chall have the p:efermeut in the Law, if ſhe 
will; and then at the next Avoldance the next 
Siſter ſhall pzeſent ; and ſo by turn one Si⸗ 
ter after another, till all the . Siſters 02 their 
Hetrs have pie ſented, and then the eldeſt Si= 
ſter ſhall begin again. And this is called a 
Preſenting by turn, and it Holdeth alway bes 
tween Coporceneis of au Ydvowſon , except 
they agree to pꝛeſent together oz that they a= 
gree by Compoſition to pꝛeſent in ſome other 
manner; and if they doe ſo, the Agreement 
muſt tand. But this muſt be alway except, 
that it at the firſt Bvotdance that ſhall be after 
the death of the common Anceſtoz, the King 
Have the ward of the youngeſt Daughter, that 
then the King by his P:erogative ſhall have 
the Pꝛeſentment, and at the next A vol dance 
the eldeſt Sifter, and ſo by turn. But it is to 
underſtand, that if after the death of the com- 
mon Inceſtoz the Church avoideth, and the 
eldeſt Siſter pꝛeſented together with another 
of the Difters,” and the other Hilters every 
one in their own name oz together ; that in 
that Caſe the O:dinary is not bound to re⸗ 
cetve none of their Clerks, but may ſuffer the 
Church to run into the Laps, as it is ſaid be⸗ 

koze; 
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koze; foz he ſhall not be bound to receive the 
Clerk of the Eldeſt Hiſtter, but where ſhe pꝛe⸗ 
ſenteth in her own name. Ind in this cale where 
the Patrons vary in Pꝛeſentment, the Church 
is not p:operly ſaid Liriz10vs, fo that the Oꝛdi⸗ 
nary ſhould be bound at his petil to direct a it 
to enqutre oc jute Petronsiils; foz that W2it lieth 
where two pꝛeſent by ſeveral Tittes, but theſe 
Patrons p:eſenr all in one Title, and there koze 
the O:dinary may ſuffer it to paſs, if he will, 
into the Lapſe. And this manner of Pꝛeſent⸗ 
ments muſt be obſerved in this Realm in Law 
and Conſcience- 


CHAP, XXXI. 


4 How long time the Patron ſhall have to preſent to 
a Beneſice. 


Doct. THis Queſttonis agked in Summa An- 
T telics; in the Title Jus Patrona1tts, the 

16. Article; and there it is anſwered, that if 
the Patron be a Lap- men, that he ſhall Have 4 
months, and if he be a Clerk, He ſhall have 6 
months. 

Stud. Ind by the Common Law he ſhall have 
6 months whether he be a Lay=man o: a Clerk. 
And J ſee no teaſon why a Tleri ſhould have 
mote reſpite then a Law=man, but rather the 
conterary. 

VoRt. From what time ſhall the 6 months be 
accompted * | 

Stud. That is in divers manxers, after the 
manner of the Uoidance. Fo: if rhe Church 
void by Death, Creation oz Ceſlion, the 6 

| N 2 months 
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months ſhall be counted from the death of the 
Incumbent, oz from the Creatton oz Ceſſton, 
whereof the Patron hall be compelled to take, 
notice at His petril: and if the Moidance be by 
Rellgnation oz Dep2tvation, then the 6 months 
ſhall begin when the Patron hath knowledge 
given him by the Biſhop of tie Reſignation oz 
De pꝛivation. 

Doct. what if He have knowledge of the Re= 
ffgtation oz Depzivation, and not by the Bi= 
ſhop, but by ſome other 2 ſhall not the fix 
months begin then from the time of that know- 
{edge ? 

Stud, I ſuppoſe that it ſhall not begin till he 
have knowledge given him by the Biſhop. 

Doct. In Union is alſo a cauſe of Uoid= 
ance : How ſhall the (x months be reckoned 
there? 

Stug. There can no Union be made but 
the Pat rong muſt have knowledge, and it 
muſt be appointed who ſhall pzeſent after 
that Union, that is to lap, one of them z 
both, either joyntly oz by turn one after 
another, as the agreement. is upon the U-= 
nion; and Üth the Patron is p2ivy to the 
WA voidange, and is not ignozant of it, the 
fix months chali be accompted from the Agra⸗ 
ment. 

Dt. Ic well, by the reaſon that thou haſt 
made in this Chapter, that Ignozance ſome= 
time excuſech in the Law of England; foz in 
ſome of the ſaid A voidances it ſhall excuſe the 
Vatrons, as it appeareth by the reaſons above, 
und in ſome it ſhall not: wherefoze J pzap theo 
ſh:w me lomgwhat where Ig noꝛance excuſeth 

in 
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in the Law of England, and where not, after 
thine opinion. 

Stud. J will with good will here after doe as 
thou ſapeſt, if thou put me in remembꝛance 
thereof. But J would yet move thee ſome⸗ 
what farther tn ſuch Queſtions as J Have 
moved thee befoze, concerning the diverſities 
betwern the Laws of England and other « aws : 
fo: there be many moe Caſes thereof that, sg 
me ſeemeth, have right great need, foz the god 
O2der of Conſcience of many perſons , to be 
refozmed, and to be bzought into one opinion 
both among Spiritual ond tempezal. As it 
is in the Caſe where Doctozs Hold opinion, 
that the Statute of Lap⸗ men, that reſtrains 
liberty to give Lands to the Church, ſhould 
be votd ; and they ſay farther, then if it were 
P20ohibit by a Statute that no Gikt ſhauld be 
made to Fozetners, that pet a Gifc made to 
the Church ſhould be good; koꝛ they ſay that 
the inkeriour may not take atway the nuthozity 
of the ſuperior : and this ſaying ts direcly a= 
gain the Statutes, whereby tt is pzohibir 
that Lands ſhould not be given into Mor main. 
And they Cay allo that Bequeſts and G. kts to 
the Church muſt be determined after the Law 
Canon, and not after the Laws and Sta» 
tutes of Lay-men ; and ſo they regard much 
to whom the Gift is made, whether to the 
Church, oz to make Cauſewaycs, oz to com⸗ 
mon perſong, and bear moze favo.:rin Gifts to 
the Church then to the other. Ind the Law of 
the Realm bcholdeth the thing that is given 
und pzetended, thit if the thing that is given 
be of Land oz Goods. that the determina- 

KM 3 tion 
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tion thereof of right belongeth in this Realm 
to the King's Laws, whether it be to Spiritual 
men oz tempo:al, to the Church oz to other: 
and ſo is great diviſſon in this behalf, when 
one p:eferreth his Opinion, end another his, 
and one this Jurisdiction, and another that, 
and that, ag it is to fear, moze of fingulartty 
then of Charity. whereſo:e it ſc:meth that they 
that have the greateſt charge over the people, 
Cpectally to the healch of their Souls, are moſt 
bound in Conſcience befo:e other to look to this 
matter, and to do that in them is in all Cha⸗ 
rity to have it refo2med, not beholding the tem⸗ 
poꝛal Juris dic ton 0z Spiritual Jurtgdicion, 
but the common wealth and qutetneſs of the 
people : and that undoubtedly would ſhoztly 
follow, it this Diviſion were put away, which 
A ſuppoſe verily will not be, but that all men 
within the Realm, both Spiritual and Tem- 
pozal be ordered and ruled by one Law alſo 
things Notwithſtanding .fo:aſmuch Tempozal 
as the purpole of this Wꝛiting is not to treat of 
this matter, therefoze J w. ll no farther ſpeak 
thereof at thig time. 

Doct. Then J pray thee pꝛoceed to another 
MNueſtton, that thou ſayeſt thy minde is to do. 

Stud, I will with good will, 
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C HAP. XXXII. 


lf a man be Excommenged, whether he may 
in any Caſe be aſſoiled wichout making 
Satis tation, 


N the Summe called Summa Roſella, in the 
Title Ab:oluro quarts, the ſecond Þrticle» tt 


is ſatd, that he that is Excommunicate foz 


a tzong, if he be able ro make Satis kacti⸗ 
on, ought not to be aſſoiled but he do ſatisfir, 
and that they offend that do afſoil him, but 
yet nevertheleſs he is aſſoiled ; and ik he be 
not able to make amends, that he muſt yet be 
aſſoiled, taking a ſufficient gage to ſatisfir if 
he be able hereafter, oz elſe that he make an⸗ 
other to ſatigfte, if he be able. And theſe (lay= 
ings in many |things hold not in the Laws of 
England, 

DoR. I pzay the ſhewme wherein the Law 
of the Realm varieth therefrom. 

Stud. Ak a man be Excommunicate in the 
Spiritual Court fo: Debt, Treſpaſs, oz ſuch 
other things ag belong to the King's Crown 
and to his royal Dignity, there he ought to 
be aſſotled without making any Satiskacki⸗ 
on, fo: the Spiritual Court exceedeth their 
power in that they held plea in thoſe Caſes, 
and the party} if he will, may thereupon hove 
a Prxmunire facias, ag well again the party 
that ſued him as againſt the Judge: and there- 
foze tn this Cale they ought in Conſcience to 
make Abſolution without any Satisfaction, 
fo: they not onelp offended the party, in 

Q 4 calling 
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calling him to anſwer bekoze them of ſuch 
things as belong to the Law of the Realm, 
but aiſo the Ring; foz he, by reaſon of ſuch 
Suits, map leeſe great advantages by the res⸗ 
ſon of the wits o:igtnals, judicials, Fines, 
Amerctaments, and (uch other things as might 
graw to him, ik Suits had been taken in His 
Courts accozding to his aws. And ac⸗ 
co:dtng to this ſa) ing it appeorcth in divers 
Statutes, that if a man tap violent Hands 
upon a Clerk, and beat him, that foz the beat= 
ing amends ſhall be made in the King's 
Court; and foz the laping of violent hands 


upon the Clerk, atiends ſhail be mide tn thr , 


Court-chriſtian. And therefoze if che Judge 
in the Court=ch:iſttan would award rhe party 
to pleld Dammages fo: the beating, he did a= 
gain> the Statute, But admit that a man 
be excommenged foz a thing thar the Spiritu= 
al Court may award the parry to make Daz 
tiSfaction of, as fot the not tncloſſng of the 
Church=-yard, o: foz not appareilinx of the 
Church convenntly z then J think rhe party 
muſt make Rellitution, oz lay a ſufficient Cau⸗ 
tion; tf he be able, oz He be aſſotled : but tf the 
party offer (uffic.ent Umends, and Have his 
blolutton, and the Judge will not make him 
His Letters of Abſolution, if the Excommenge= 
ment be of Recozd in the King's Court, then 
the King may w:iits unto the Spiritual Judge, 
commanding him that he make the party hig 
Letters of blcluttiou upon pain of con⸗ 
tempt: and tf the (ard Ercommunicat(= 
on be not of Recoꝛd tn the King's Court, then 
the party moy in ſuch Caſe have his Action 

againſt 
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' 8gaſnſt the Judge Spiritual, fo: that he would 

not make him his Letters of Sbſolutton, But 
ik he be not aſſoited,o: tf he be not able to make 
Satisfaction, and therefoze the Judge Spiris 
tual will not aſſoil him, what the King's Laws 
map do in this caſe J am ſomewhat in doubt, 
and will not much {peak of it at this time; but, 
ag I ſuppoſe, he may as well have his Acton 

in that caſe foz the not aſſoiling him, «as where 
he is oſſotled, and that the Judge will not make 
him his Letters of Þbſolution: Ind J tuppoſe 
the lame Law to be where a man is accuſed fo: 
a thing that the Judge had no power to accuſe 
on in, as foz Debt, Treſpaſs , oz fuch.oz 
ther. 

DoR. There he may have other remedics aga 
Præmunire tacis, oz ſuch other: and therefoze 1 
ſuppoſe the other Acton lieth not foꝛ him. 

Stud. Thr Judg and the party may te dead, ang 
then no P. æmunire lie th and though they weve a4 
u ve, and were condemned in bræw une, pet that 
ſhould not avoid the Excommengement: and 
therefoze I think the Xction iitthp, ſpectaily if 
he be there by delateo of Acttons that he mighe 
have in the King's Court if: the. ſad 2 
mengement had not ben. | 


, 
4 


CHAP, XXXiIL 
| Whether a Plelate may refu'e 8 Legicy, 


T is moved in the ſaid Summe named Ro- 
ſells, tn the Title Al-natio 20 the 1. Article, 
whether a Pielate map refuſe 8 %cgacy ; 
wherein divers opinions be recited there, which, 
ag 
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-as methinketh, had need after the Laws of the 
Beim to be moze plainiy declared, 

Doct. I pꝛay thee ſhew me what the Law of 
the Reaim will therein. 

Stud. I think that every Pꝛelate and Sove= 
xeign that may onely ſue and be ſued in his 
own name, as Abbots, Pꝛiozs, and ſuch o⸗ 
ther, may refuſe any Legacy that is made to 
the Woulſe ; fo: the Legacy is not per fed till he 
to whom it is made aſſent to take it : fo: elſe, 
it he might not refuſe it, he might be compel= 
led to Have Lands whereby he might in ſome 
Cale have great loſs. But that if he intend to 
refuſe, he muff, as ſoon as his Title by the 
Legacę falleth, relinquiſh to take the Pzofits 
of the thing bequeathed ; fo: tf one take the 
zofits thereof , he ſhall not after refuſe the 


refule the taking of the P:ofits, to ſave the 
Houſe from yielding Dammages , oz from 
Arrerages of Rents , if any ſuch be. And 
like Law is of a Remainder as is in Legacy, 
Foz though in the Caſe of a Remainder, and 
Ado of a Deviſe, ag moſt men ſvy, the Free⸗ 
Hold is caſt upon him by the Law, when the 
KBemainder oz Deviſe falleth : yet it is in his 
liberty to refuſe the taking of the P:ofits, and 
to refule the Remainder,tf he will, as he might 
doe of a Gift of Lands oz Goods. Foz if a 
Gife be made to a man that refufeth to take it, 
the Gift is void; and if it be made to a man 
that is abſent, 'the Gift taketh no effect in him 
tili He aſſent : no moe then it a man diſſeiſe 
one to another man's uſe, he to whole uſe the 
Difſeilln is made Hath nothing in the Land, 
ne 


egacy; but pet his Succeſſoz map, it he wtil, - 
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ne is no Diſſeiſoꝛz, till he agr®. And to ſuch 
Diſſeiling and Gifts an 4bbot e: P2toz may 
diſagree, as well as any other man, But after 
ſome men a Biſhop, of a Deviſe 02 Remain= 
der that is made to the Biſhop and tot he Dean 
and Chapter, no: a Dean and a Chapter of a 
Deviſe oz Remainder made to them, ne yet 
the Maſter of a Colledg of ſuch a Deviſe oz Rez 
mainder made to him ond to his Bethzen, may 
not diſagree without the Chapter oz Bzethzen : 
fo: the Eiſhop of ſuch Land as he Hath with 
the Dean and Chapter, ne the Dean noz Ma= 
ſter of ſuch Land as they have with the Chapz 
ter oꝛ Bzeth:ten, map not anſwer without the 
Chapter and B:ethzen : and therefoze ſome 
ſay, that if the Dean oz Maſter will refuſe oz 
diſclaim in the Lands that they have by the 
Devile oz Remainder, that Diſclaimer with= 
out the Chapter oz B:ethzen is void. And 
therefo:e it is holden in the Law, that it a 
Wiſhop be vouched to warrant, and the Te= 
nant bindeth him to the warranty by reaſon of 
a Leaſe made to him by the Biſhop, and by the 
Dean and the Chapter, yielding a Rent, that 
in that Caſe the Biſhop may not diſclaim in 
the Reverflon without the aſſent of the Dean 
and Chapter : But yet if a Reverſſon were 
granted to a Dean and a Chapter, and the 
Dean refuſe, the Gant is void, And ſo it ap⸗ 
peareth that the Dean map refuſe to take a 
Gift oz G2ant of Lands 0: Goods, oz of a Re⸗ 
verſion made to him and to the Chapter ; and 
pet he may not diſagree to a Remainder 02 De= 
viſe. And the diverflity is, becauſe the Be= 
mainder and Deviſe be caſt upon him without 
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any Aſſent, whereupon neither the Dean 02 the 
Thapter by themſelves may in no wiſe dila⸗ 
gree without the Þ Tent of the other: But a 
Gife oz Gzant is not good to them without 
they both aſſent. And in ſuch Gifts, as J 
ſuppoſe, an Infant may diſagree as well ag 
one of full age: but if a woman⸗ covert diſ⸗ 
agre toa Gift, and the Hugband agree, that 
Gift is good. : 

Doc. what if the Lands in that caſe of a man 
and his wife be charged with Dammages, 02 
be charged with moꝛe Rent then the Land is 
wozth,and the Þugband die ? ſhall the wife be 
charged to the Dammages oꝛ to the Rent? 

Stud. I think nay, ik the wife refuſe the Oc⸗ 
cupation of the ground akter her Dusband'g 
death, And J think the ſame Law to be, if a 
Leaſe be made to the Busband and the wife 
pielding a greater Rent then the Land is worth, 
that the Wife after the Hugband's death may 
refuſe the Leaſe, to ſave her from the paiment 
of the Rent: and ſo may the Succeſſoz of, an 
Abbot. | 

Dutt. And it the Hus band in that caſe over= 
live the wife, and then make his Executozs 
and die, whether may His Executo:s in like⸗ 
wiſe refuſe? the Leaſe . | 
Stud. It they have Goods ſufficient of their 
Teſtatoz to pay the Rent, J think they may 
not refuſe it: but it they Have not M cods ſuffi⸗ 
cient of their Teſtatoꝛ to pay the Rent to the 
end ok the Term, J think , if they relinquiſh 
the Occupation, they may by ſpectal Pleading 
diſcharge themſelveg of the Rent and the Leaſe 
ad if.they doe not, they may lightip charge 

a them⸗ 
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themſelves of their own Goods And if a Leaſe 
be made foz term of life, the Kemainder to an 
FI bbot foz term of life of J. »r 8, reſerving a 
greater Kent then the Land is worth, and af= 
ter the Tenant foz term of life dieth; the Abbot 
map refuſe the Remainder, foz the cauſe befoze 
rehearſed ; and in caſe that the Abbot aſſent 
to the Remainder, whereby te is charged to 
the Rent during the time that he is Abbot, 
and after he dieth oz is depoſed, living the ſaid 
J. ar S. in that ceſe his Succeſſoz may dif= 
charge himſe lf, by refuſing the Occupation of 
the Land, as is afoze ſaid, Kut J think that 
if ſuch a Remainder were made to a Dean 
and tothe Chapt*r, and the Dean agree with⸗ 
out the YAent of the Chapter, that in that 
caſe the Dean aud the Chapter may after-= 
wards diſagree to the Remainder, and that 
the act of the Dean without the Iſlent of the 
Chapter ſhall not charge the Chapter in that 
behalf , Ind thus it appeateth, though the 
meaning of the ſaid Chapter and Article in 
the ſaid Summe be, that a Pzelate may 
not diſagree unte a Aegacte fox hurting of a 
Houle , yet he map after the Laws of the 
Realm diſagre# thereto where it ſhould hurt his 
Bouſe. And if in a Precire-quod teddat there be 
but one Teyant, be he Spirttual cz Tempo⸗ 
ral, and he refuſe by way of Diſclstmer, in 
ſuch Caſe where he may diſclaim by the Law 
there the Land ſhall veſt in the Demandant;: 
and tif there be two Tenants, then tr (hall vet 
in his fellow, ik He will take the whole Te: 
nancy upon bim, oz elle it ſhall veſt in the De 
mandant. But tif an Jbbor oz Ku man — 
fulc 
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fuſe the taking of the P:offts, and ſhew a ſpe⸗ 
cial cauſe why it ſhould hurt him ik he do aſſent, 
and be thereby diſcharged, as is ſatd befbꝛe: in 
whom the Land ſhall then veſt it is moze vdubt, 
whereof J wilt no farther ſpeak at this time, 
And thus it appeareth by divers of the Caſr's 
that be put in this Chapter, that he that is ig⸗ 
no:zant in the Law of the Realt ſhall lach the 
true judgement of Conſcience in mann caſes. 
Fo in many of thele Caſes what may be done 
therein by the Law, muſt alſo be obſerved in 
Conſcience, ac. 


CHAP. XXXIV. 


* Whether « Gift made under a Condition be 
void, if the Scycreign onely break 
the Condition. 


N Summa Roſclla, in the Title Alienstio, the 
12. Article, is asked this Queſtton, Whe⸗ 
ther a Gift made under a certain fozm may be 
avoided oz revoked, becanſe the'Prelate oz So⸗ 
vereign onely did bzeak the fozm : and it ig 
there anſwered, 'that it may not, fo: that the 
deed of the Pꝛelate onely ought not to hurt the 
Church: and if thoſe wozdg (under a manner) 
be underfto0d cf a Gift upon Condition, as they 
ſeem to be, then the ſatd Solution holdeth not 
in this Realm neither in the Law noz Conſci⸗ 
ence. 

Doct. What is then the Law of England if a 
man infeoff an Ubbot by Ded indented, upon 
Cou dition that if the Þbbot pay not the Feof- 
foz a certain ſum of money at ſuch a boy, — 

then 
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then it ſhall be lawful to the Feoffoz to re-enter; 
and at that day the Abbot fail:th of His pay= 
ment; may the Feoffo: lawkully re-enter, and 
put out the Abbot ? 

Stud. Pea verily, foz he Had no right to the 
Land bur by the Gift of the Feoffoz, and his 
Gife was conditional; and therefoze if the 
Condition be b:zokgy, it is lawful by the Raw 
of England foz — Neto to re-enter, and to 
take his Land again, and to hold it as in his 
firſt Eſtate: by which Rerentry, after the 
Laws of the Realm, he diſpzoveth the fir} 
Atuety of ſeiſin, and all the meſne acts dom 
between the firſt Feoffment and the Be-entry, 
And it kozceth little in the Law, in whom the 
default be that the Condition was not perfoz= 
med, whether in the Abbot, oz in his Covent, 
02 in both, oz in any ether perſon whatſoever 
he be, except it be in the Feoffo: himſelf. And 
it is great diverſity between a clear Gift made 
to an Abbot without Condition, and where it 
is made with Condition: foz when it is made 
without Condition, the ac of the Þbbot one ly 
hall not by the Common Law diſherit the 
Houſe , but it be in very few Caſes. But yet 
upon divers Htatutes the ſufferance of the Ab- 
bot onely may diſherit the Houle ; as by his 
Ce aſſer, oz by levying of a Croſs upon a Houſe 
againſt the Statute thereof made, in which 
caſe the Houſe thereby ſhall leeſe the Land: 
and ſome ſay that by the Common Law upon 
his Dilclatmer in Avowzp a w2tr of right of 
Diſclaimer lieth. Put if the Gift be upon 
Condition, it ſtandeth neither with Law noz 
Conſcience that the Abbot ſhould Have any 

moze 
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moze perfect oz ſure Eſtate then was given un⸗ 
to him: and there foze as the (aid Eſtate was 
made to the Houſe upon Condition, fo that E⸗ 
ſtate may be avoided foz not perfo:ming of the 
Condition. Ind J think verily that this J 
Have ſatd is to be holden tn this Realm both 
tu the Law and Conſcience, and that the De = 
rrees of the Church to thcontrary- bind not 
in this Cale. But if the ds be given to an 
Abbot and to his Covent, to the intent to find 
a Lamp, oz to give certain Almes to poor men; 
though the Intent be not in thole caſes fulftil= 
led, pet the Feoffoz noz his Heir map not re= 
enter; fo: he reſerved no Re-entry by expꝛeſs 
wo:ds : ne in the wozds, when he laid, to the 
intent to find a Lamo, oz to give Alms, &c. is im⸗ 
plied no Ke-entry : ne the Froffoz noz His 
Heirs ſhall have no remedy tn ſuch Caſes, un⸗ 
teſs it be within the Caſe of the Statute of 
We:ftwinſt, the ſecond, that giveth the Ceſſ. vit de 
Cantatis. 


CHAP: XXXV. 


J Whether a Covenanc made upon 8 Gift to the 
Church, that it Hall not be aliencd, 
be gebe. ] 


Hthe ſald Summe, called Summa Roſcllz , 
theſaid Title Al enatio, the 13. Article, is 
asked this Queſtton, whether a Covenant 
made upon à Gift to the Charch, that it ſhall 
not be aliened, be god. Ind the lame Queſtt⸗ 
on is moved again in the lald Summa called R.⸗ 
e % in tie Title Co ditio, the firſt Article, 
and 
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and in Summa Angelica, in the Title Dovario 
prima, the Fr. and 52. Articles. Ind the in⸗ 
tent of the Mucſt:on there is, Whether not= 
withſtanding that the Condition be good to 
ſome Alte nations, whether that yet it be good 
to reſtrain Ylienations fo: the Redemption of 
them that be in Captivity under the Jnft= 
dels, 02 foz the greater advantage of the 
Houſe. And though the better Opinton be 
there, that the Condition may not be btoken 
foz Kedemption of them that be in Captivity z 
ret it is in manner a whole Op.nion that tc 
may be ſold foz the greater advantage to the 
Houſe : fo: tt is ſaid there, that it may not be 
taken but that the Intent of the Giver was 
ſo; and therefoze they call the Condition that 
pꝛohl biteth tt to be ſold Conditio tutpis, that 18 
to ſay, A vile Condition: wherefoze they res 
gard it not. But verily, es J take tt, if a 
Conditton may revain any manner of Ylie= 
natton, then tt hall ag well reſtrain Allena⸗ 
tions fo: the two cauſes befoze rehearſed. as foz 
any other cauſes : and though methinketh that 
the Condition is good, and after the Laws of 
the Realm, that upon Gifts to the Church Y= 
lienation is reſtrained ; pet J ſhall touch one 
reaſon that is made to the contrary, that is 
his. There js a clear ground in the Law, 
hat if a Feoffwent te made to a common per= 
ſon in Fee, upon Condition that the Feoffce 
ſhall uot alten to no man; that Condition ts 
void, becauſe it ig contrary to the Eſti te of 
a Fe-\lmple, to bend him that Hath the E⸗ 
ſtate that he ſhould not alten tf he li. And 
ſome Cay that an A bbot * hath * 
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Him and to his Succeſſo:s Hath ag High and 
as perfect a Fer-\lmple as hath a Lay- man 
that hath Land to him and to His Heirg : end 
therefo:e they Cap that it is as well againſt the 
Law of the Realm to pzohibir that the Þ bbot 
hall not alien, as it is to pꝛohibit a Lay-man 
thereof, And though it be therein true as 
they (ay ag to the highneſs of the Eſtate, pet 
methinketh there ig a great diverſity between 
the Caſes concerning their Alienations. Foz 
when Lands be given n Fee-\imple ro a com⸗ 
mon perſon. the Intent of the Law is that 
the Feoffee ſhall Have power to alten, and if he 
do alien, tt is not again the Intent of the 
Law, ne pet against the Intent of the Fe⸗ 
offoz : bet when Lands be given to an Ab⸗ 
dot and to his Ducceſſo:2s, the Intent of the 
Law is, and alſo of the Giver, ( as it is to 
P2zeſume) chat it ſhonld remain tn the Houſe 
fo: ever; and therefoze it is called Mor:main, 
that is to Cap, dead hand, ag who ſaith, that 
it ſhall abide there alway as a thing dead to 
the Houſe And therefoze, as J ſuppole, the 
Law will ſuffer that Condition to be good, 
that is made to reſtrain that ſuch Mortmain 
ſhould not be alte ned; and that yet it may 
P20Htbit the ſame Condition to be made upon 
a Feoffment made in Fee fimple to a man 
and to his Heirs : fo: that is the moſt high, the 
moſt free. and the mc> pure eſtate that is in the 
Law But the Law ſuffereth ſuch a Conditton 
to be made upon a Gift tn tail, becauſe the Sta⸗ 
tute p:ohtbiteth that no Bltenation ſhould be 
made thereof, And then, as the Law ſuffer= 
eth ſuch a Condition upon Gift in — 
4 thut 
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that is to ſay, that it ſhail nat be altened, to 
be good; lo it judgeth the Conditton alſo ac⸗ 
cozding to the wozds: that 19 to lay, tt the 
Condition be general, that they halt alten to 
no man, as this Caſe ts, that tt ſhall be ta= 
ken generally accozding to the wozds, and tt 
all not be taken that the Intent of the Giver 
was otherwiſe then he expꝛeſſed in his Gift : 
though percale if he were alive himſelf, and 
the queſtion were asked him whether he would 
be contented tt ſhautd be altened fo: the ſaid 
two cauſes oz not, he would ſay Pea ; but 
when he is dead no man hath authozity to 
interpzet his Gtft otherwiſe then the Law 
ſuffereth no: otherwiſe then the wozds of the 
Gift be. And if the Condition be ſpectal, 
that is to ſay , that the Land ſhall not be 
aliened to ſuch a man o2 fuch a man, then 
the Condition ſhall be taken accozding to the 
woꝛds, and then they may be ulicned as foz that 
Condition to any other but to them to whom 
it is expꝛeſly pꝛohtbited that the Land ſhould 
not be aliencd to. Andif the Lands in chat 
Cale be altened, to one that 18 not excepted in 
the Condition, then he map alten the Land 
to him that is firft kxcepted without bꝛeak⸗ 
ing of the Condition ; fo2 Conditions be ta⸗ 
ken (ricly in the Law, and without Equity. 
And thus methinketh, that becauſe the (ard 
Condition is general, and reſtraineth all Þlt= 
e nations, that it may not be altencd neither by 
the Law of the Realm, ne yet by Conſcience, 
no moꝛe fo: the (ard two caulrs, then it may foz 
any other cauſe. And this Cate muſt of neccl- 
typ be judged after the Rules and H10unds 
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of the Law of the Realm, and aftex no other 
Law, as me ſeemeth. 


C HAP. XXXVI. 


C lf the Patron preſent not within fix months, who 
ſhall pteſent. 


N the ſame Summe called Summa Roſella, in 

the Title gencficium, in principic, it tis agk= 
co, Jf rhe Paton pzcſent not within fix 
months, who fhall pzeſent, and within what 
time the P:elentment muſt be made, And tt 
is anſwered there, that if the Patron p:eſent 
not within fr months, that the Chapter ſhall 
have Ax months to pꝛelent; and if the Chap= 
ter pꝛelent not within fix months, that then 
the Withop ſhall have other (Ix months; and 
if he be negligent, then the Metropolitan 
ſhall have other Ax months; and if he pꝛe⸗ 
tent not, then the Pꝛeſentment is devolt to 
the Patriarch; and if the Metropolttan 
hade no Super iour under the Pope, then the 
Pieſentment is devolt to the Pope. Ind lo, 
eg it is [aid there, the Þrchbiſhop lhyali ſupply 
the neglige nce of the Eiſhop, if he be not ex⸗ 
cinpr 3 and it he be exempt, the Piꝛeſentment 
imiediatelr chall fall upon the Biſhop + to 
the Pope, And, as J ſuppole, theſe di⸗ 
ver{ittes Hold not in the Laws of the 
Neulm. 

[> #, Then. J pꝛay thee, ſhew me who ſhall 
p:eſent by the Laws of the Reolm,if the Patron 
do not pꝛeſent within x months. 3 
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Stud. Then fo: default of the Patron the Bi⸗ 

(hop ſhall p:eſent, unleſs the Ring be Patron; 
and if the Wiſhop p2zeſent not within 6 months, 
then the Metropolitan ſhalt pzcſeur, whether 
the Bishop be exempt oz not; and 1f the Me⸗ 
tt opolitan pꝛeſent not wi. hin the time lim.ted 
by the Law, then there be divers opinions who 
ſhall pzeſent, foz ſome lay the Pope ſhall pꝛe⸗ 
ſent, as it is lacd befoze, and ſome ſay the King 
ſhall pꝛeſent. 

Dog. what recſon make they that ſay the 
King ſhould pꝛeſent in that caſe ? 

dtud. This is their reaſon ; they lay that the 
King is Patron paramount of all the Vene⸗ 
fices within the Realm. Ind they lay kar⸗ 
ther, that the King and his Pꝛogenito:s Rings 
of England, without time of minde, have had 
authoziey to determine the right of Petrona⸗ 
ges in this Realm in their own Courts, and 
are bound to ſee their Subjects have right in 
that behalf within the Realm, and that in 
that caſe from him Lieth no Appel. And then 
they ſay, that if the Pope in this Cale ſhould 
pꝛeſent, that then the King oulo not only ler ſe 
bis Patronage paramount, but allo that he 
chould not ſomettme be ible to doe righr co fg 
Subzecs. 

Doct. In what caſe were that? 

Stud. It is in this Cafe : The Law of the 
Realm is. that if aLenefice fall void, tren 
the Patron ſhall pzcfent within fix months; 
and if he do not, that thin the O:zdinary ſhall 
p2elent : but yetthe Law 418 further in tis 
Teſe, that if the Pation pzeſent befoze ths 
Ozdinary put in his Cletk, that then 
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the Patron of right ſhall enjoy his Pꝛeſent⸗ 
ment ; and ſottis though the ttme ſhould fall 
after to the Metropolitan, oz to the Pope. Ind 
tk the Pꝛeſentment ſhould fall to the Pope, 
then though the Advowſon abode till votd, 
ſo that the Patron might of right p2eſent, 
yet the Patron ſhould not know ts whom he 
ſhould pzeſent, unleſs he ſhouid go to the 
Pope, and lo he ſhould fail of Right within 
the Realm. And ik percale he went to the 
Pope, and pzelented an able Clerk unto him, 
and yet his Clerk were refuſed, and another 
put in at the Collation of the Hope, 02 at the 
P2:elentmentof a Stranger; yet the Patron 
could Have no remedy foz the wrong within 
the Realm, foz the Incumbent might abide 
ſtil out of the Realm. And therekoze the 
Law will ſaffer no Title tn this Caſe to fall 
to the Pope. And they Cay, that koz a ltke 
reaſon it ts, that the Law of the Realm 
will not allow an Excommengement that is 
certifled into the King's Court under the 

ope's Bulls: Foz if the party offered 
ufficient ÞPmends, and yet could not obtain 
his Letters of Abſolutton, the King ſhould 
not know to whom to w2:ite kez the Letters 
of Abſolution, and the party could not Have 
Wight ; and that the Lew will tn no wiſe luk⸗ 
er, 

Do&. The Patren in that Caſe may pie⸗ 
ſent to the Pzdinary, as long as the Church 
is void; and if the Oꝛdinarp accept him 
not, the Patron may have his remedy a= 
gain him within this Realm. But tf the 
Pope will put in an Incumbent brfoze the Pa⸗ 
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tron pzeſent, it is rtaſon that he have the Pꝛe⸗ 
ſentment. as me ſcmetih, befoze the Ring. 

Stud. When the O:dinary hath ſurceſled his 
time, he Hath loſt his power as to that Pzelent= 
ment, ſpecially if the Collation be devolt to 
the Pope. Ind alto when the Pꝛeſentme nt is 
in the Metropolitan he ſhall put in the Clerk 
Himſelf, and not the Ozdinatp. And ſo there is 
no default in the O2dinary; though he pꝛeſent 
not the Clerk of the Patron, if his time be paſt; 
and ſo there lteth no remedy againſt him fox the 
Patron, 

Doct. Though the Jncumbent abide Cifl 
out of the Realm, yet map a Quarc impedir 
lie againſt him within the Kealm : and if the 
Incumbent make default upon the Diſtreſs, 
and appear not to ſhew his Tale, then the Pa= 
tron ſhall have a Wit to the Biſhop accoz ding 
to the Statute, and (lo he is not without reme= 
dy. 

Stud. But in this Caſe he cannot be ſummo⸗ 
ned, attached, noz diſtratned, within the 
Reaim, | 

DoR, He may be ſummoned by the Church, 
as the Tenant may in a wit of right.of Ad⸗ 
vowſon. 

Stud. There the Advowſon is in demand, 
and here the Pꝛeſentment is onely in debate; 
and ſo he cannot be ſummoned by the Church 
here no moze then tf it were tu a tP2it of 4n-= 
nutty, and there the common Return is, 
quod Clericus eſt beneſiciatus, non habens Lai- 
cum feod* ubi poteſt ſummoneri, And though 
he might be ſummoned in the Church, yer 
he might neither be attached noz diſtratned 
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there; and ſo the Patron ſhould be without rex 
me dy. | | | ; 

Dot. Ind if he were without remedy, he 
thoutd yet be in as good Caſe as he ſhould be ik 
rhe King ſhould pꝛeſent: foz if the Title ſhould 
be given to the King, the Patron had loft 
his Pꝛeſentment clearly foz the time, though 
the Cturch abide ſtill vod. Foz J have heard 
ſay that in ſuch Pꝛeſentments no time akter 
the Law of the Realm runneth unto the 
King. | | 

Stud. That is true, but there the P:elent= 
ment ſhould be taken from him by right and 
by the Law, and here it ſhould be taken from 
him againſt the Law, an» there ag the Luw 
could no: hel p him; and that the Law will not 
ſuffer, © 1 55 | 

bot, Pet methinketh alway that the 
Title of the Lapſe in ſuch Caſe is g ven by 
the Law of the Church, and not by the 
tem pozal Law: and therefoze it fozceth but 
little what the tempozal Law will in it, as me 
ſeemeth. 

Stud. In ſuch Countries where the Pope 
hath power ro determine the right of tem- 
poꝛal things, J think tt is as thou Cayeſt; 
but in this Realm it ts not ſo, And the 
right of Pieſentment is a tempo: al thing, 
and a temporal Jaheritance : and therefoze 
F think it belongeth to the King's Law 
co determine, and alſo to make Laws who 
. Hall p;eſent after fix moneths. as well as 
befoze, ſo that the Title of Examination 
of Ability o Mon-ability be not there= 
de taken from the Oꝛdinarr. And in hs 
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wiſe it 19 of Avoidance of Lenefices, that is 
to ſay then it ſhall be judged dy the King's 
Laws when a enefice ſhall be ſat> void, and 
when not, and not by the Law of the Church ; 
as when a Parſon is made a Biſhop. oz accep= 
teth another Kencfice without a Licence, oꝛ re= 
fgneth,o: is depzived; in theſe Caſcs rheCom= 
mon Law ſaith, that the Berefice is void, and 
ſo they ſhoutd be, though « Law were made by 
the Church to the contrary And lo ik the 
Pope ſhould have anyTitle in this Caſe to pꝛe⸗ 
ſent, it ſhould be by the Law of the Reoim. 
Ind J have not ſcen ne heard that the Law 
of the Realm hath given any Title to the 
Pope to determine any tempozal thing that 
may be lawfully determined by the King's 
Cours. 

DeR, Jt (ccmeth by that reaſon that thou hatt 
made now, that thou p:eferrcſt the Ring's Jyu= 
thozity in Pꝛeſentments befoze the Pope szand 
that methinketh ſhould not cond with the Law 
of God, ſith the Pope is the Aicar general un⸗ 
der God. 

Stuc. That J Have ſaid pꝛoveth not that fox 
the higheſt pzeferment in Pꝛelentments he ts 
to have authoity to examine the Þbility of the 
Par ſon that is pꝛeſented, for te the Pzefentce 
be able, it ſuiticeth to the diſcharge pf the D:- 
dinary by whomſoever he be p:e;ented , und 
that Authozity is not dented by the Law eck 
the Realm to belong alway to the Spiritual 
Jurtodiction. But my meaning is, that ag 
ro the right of Yi lentments, and to deter= 
mine who ought co pieſent, and who not, 
and at What time, and when the Church ol 
2 * 
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de judged to be void, and when not, belong to the 
King and to his Laws: oz elſe it were a thing 
in vain fo: him to hold Plea of Bdvowſons, oz 
to determine the Right of Patronage in his own 
Courts, and not to have authozity to determine 
the Right thereof, and thoſe Claims ſxmeth 
not to be againſt the Raw of Gad. And lo mc 
ſæmeth in this Caſe the P:elentment is given 
the King. 

Doct. And if the King ſhould have Right to 
p:eſent, then might the Church happen to 
continue void fo: eber: foz. as we have ſaid 
befoze, no time runneth to the King tn ſuch 
Pꝛeſentment. 

Stud. If any fuch Caſe happen, if the King 
p:eſent not, then may the O:dinary ſet in a De⸗ 
puty to ſerve the Cure ag he may do when neg⸗ 
tigenct is in other Patrons that may pꝛelent, 
and do not: and alſo it cannot be thought that 
the King, which hath the Rule and Governance 
over the people, not onely of their bodies, but 
alfo of their Souls, will hurt his Conſcience, 
and ſuffer a Benefice continually to ſtand with⸗ 
out a Curate, no moze then he doth in Advow= 
ſons that be of his own Pꝛeſentment. 


CHAP. XXXVII. 


Whether the Pre ſentment and Collation of Be- 
nefices and Dignities, voiding at Rome, beckons 
geth onely to the Pope. 


N the ſame Summe, called Summa Roſella 
in the Title Beneficium primum, tn the 13. 
Article, it is ſatd that Benefices, Dig⸗ 
nities 
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nitics and Parſonages voiding in the Court of 
Rome may not be given but by the Pope; and 
likewiſe of the Bope's Servants,und of other 
that come and goe from the Comrt, if hey die 
in places nigh to the Court within two dates 
journey, all theſe belong tothe Pope: but if 
the Pope pꝛeſent not within a month, then af= 
ter the month they to whom tt belongeth ta 
p:elent may pꝛeſent by themſelves onely, oz by 
their Uirar⸗general, if they be tn far parts. 
And theſe (ſavings hold not in the Law of the 
Realm. 
Doct. what is the cauſe that they hold not in 
this Realm as well as in all other Realms? 
ft:d. O ne caule is this: The King in th.s 
Realm, accozding to the anctent right of his 
Crown, of all his Þdyowſons that be of his 
Patronage ought ts pzclent, and in like wile 
other Patrons of WBenelices of their P:elent= 
ment: and the Pleas of the right of P:eſent= 
ments of Beneficcs within this Realm belong 
to the King and his Crown Wnd theſe Ti⸗ 
tles cannot be taken from the King and hig 
Subjects bat by their Aſſent ; and the Lam 
that is made therein to put away the Title 
bindeth not in this Realm. And over that, be⸗ 
foe the Statute of 25 k. 3. there was a greot 
inconvenience and miſchief byte iſon ok divers 
P2oviſfongs and Reſervations that the Pepe 
made to the 1Benefices of this Realm, contra - 
ry to the old Right of the King and other Pa= 
trons of this Realm. as well to the Irchbiſhp- 
ricks, Lilhop:icks, Deanries and VF bbics, as 
to other Dignities andWBenefices of the Thurc'). 
Ind many times Iltens thereby had Zenet= 
ceg 
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ces within the Realm that underſtood net the 
Engliſh tongue, ſo that they could not counſel 
ne comfo:t the people when nxd required ; and 
by that occaſſon great riches ws conveyed out 
of the Realm. wherekoze, to avotd luch incon⸗ 
ve nience, it was oꝛdained by the laid Statute, 
that all Barrons, as well Sp:ritual and tem⸗ 
pezal, ſhould have the P2elentments freely : 
and in caſe the Collation oz Pꝛoveũon were 
made by the Pope tn diſturbance of any Spi⸗ 
ritual Perſon, that then fo: that time the King 
Gould Have the Pieſentment: and tf it were 
in diſturbance of any Lap- Patron, that then if 
the Patron p2zeſcnted not within the Half pear 
after ſuch Moi dance, xo: the Biſhop of the place 
within a month after the half year. that then 
the Ring ſhould hve alſo the Pꝛelentment and 
that the King (hou! Have the P2ofits of the 
Weneftces lo occupied by p:oviſſon, except 
Abbies and Piaties, and other Houlcs that 
Have College and Covent, and there the Col- 
lege and Covent to have the Pzofits. Ind be⸗ 
cauſe the Dtatute ig general, and excepteth no 
ſuch Benefices as ſhall void in the Court of 
Rome, oz in ſuch other place ng befo:e appear⸗ 
eth therefoze they be taken to be within the 
P2ovilton of the ſatd Statute as well es the 
Benelices that void within the Realm: and 
all Pꝛoviſoꝛs and Executoꝛs of the ſaid Colla⸗ 
tions and P2oveſſons, and all their Atturntes, 
Notaries and Maintainers, ſhall be out of the 
P:otecttonof the King, and ſhall have like pu⸗ 
niſhment as they ſhould hate fo: executing of 
Beneficcs voiding within the Realm, 5 
1 . d. 
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Doct. Wut J cannot ſee How the ſaid Sta= 
tute map Cand with Conſcience, that fo far 
reſtrained the Pope ok his Liberty, which, ag 
me ſeemeth, He ought in this Taſe of right to 
have. 

Stud, Becauſe (as J ſuppoſe) that Batrons 
ought of right to have their P:eſcntments un= 
der ſuch menner as they claim them in this 
Realm, as J have (aid befoze, and as in the 
26. Chapter of this Book appeareth moze at 
large. And alſo fo:aſmuch as it appeareth 
evidently, that great inconvenience followed 
upon the ſaw Pꝛovillongs, and that the ſad 
Statute was made to avoid the ſame, which 
ſith that time hath been ſuffered by the Pope, 
and Hath been alway uſed in this Realm 
without refigance, it ſotneth therefore that the 
laid Statute ſhould therefoze (tand with good 
C onlcience. 


CHAP. XXXVIII. 


C If a Houſe by chance fall upon a Heyſe 
that is borrowed, Wo ſhall bear 
the io's e 


]® the ſaid Summe, called S4\mms Roſelle, 
in the Title Calvs fortuitus, in the begtn= 
ning, is put this Cale : Jf a man lend another 
a Hoꝛſe, which is called there a Dæpaſitum, and a 
Houſe by chance falteth upon the Hozle, whe= 
ther in that Cale he ſhall anſwer fo: the Ho:ſe. 
And it is anſwered there, that if the Houſe 
were like to fall, that then it cannot be taken 
ag a Chance, but as the d: fault of him that = 
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the Hozle delivered to him: But if the Houſe 
were ſcrong, and of Iltkelihood and by common 
pꝛeſumption in no danger of failing, but that 
et fell by ſudden Tempeſt, oz ſuch other Caſu⸗ 
glty, that then it (hall be taken ag a Chance, 
and he that Had the keeping of the Hozſe ſha!tl 
be diſcharged. And though this diverſity a⸗ 
greth with the Laws of tye Realm; pet fo: 
the moe plainer declaration thereof, and fo: 
the mo:e like caies and chances that may hap⸗ 
pen to Goods that a man hath in his keeping 
that be not his own, J ſhall adde a little moze 
thercto that ſhall de ſomewhat neceſſary, as 
methinketh, to the ozdering of Conſctence, 
Firſt a man may have of another by way of 
Lone oz bozrowing, Money, Co0:n, wine, and 
ſuch other things where the ſame thing can⸗ 
not be deltvered ik it be occupied, but another 
thing of like nature and like value muſt be de- 
{1vered foz tt; and ſuch things he that they be 
tent to may by force of the Lone uſe as his 
own, and th:refo:e if they periſh, it is at ig 
Jeopardy : and this is molt pioperly called a 
Lone. Alſo a man way lend to another a 
Mole, an Ox, a Cart, oz ſuch other things 
that map be delivered again, and they by force of 
that Lone may be uſed und occupied reaſonably 
in ſuch manner as they were borrowed faz, 
oꝛ as tt was agreed in the time of the Lone 
that they ſhauld be occupied: and if ſuch things 
de occupied atherwiſe then accoꝛding to the tn= 
tent of the Lone, and in that occupation thep 
periſh, in what wile Fever they periſh, ſo it be 
not in default of the Owner, he that bozrowed 
them ſh:i1l be charged therewith in * 

on= 


CHAPTER XXXVII. 265 


Conſcience : and it he that bozrowed them oc= 
cupy them in ſuch manner as they were lent 
fo:, and in that occupation they periſh in de= 
fault of him that ther were lent to, then he 
ſhall anſwer fo: them; and if they per ſh not 
th:ough his default, then he that oweth them 
chill bear the loſs. Alſo if a man have Goods 
to keep to a certain Day, koz a certain recoms 
pence foz the keeping, he ſhall tand cherged ox 
not charged after as default oz not default ſhall 
be in him, as bekoze appeareth : and ſoit is if 
he have nothing foz the keeping. But if he 
have fo: the keeping, and make a p;omile fox 
the time of the delivery, to re-teliver them fate 
at his peril, then he ſhall be charged with 
all Chances that may fall. But if he make 
that pzomife, and have nothing fo: keeping, 1 
think he is bound to no ſuch Caſualtics, but 
that be wilful and his own default, foz that 18 
a nude 02 a naked Pꝛomiſe, whereupon, as J 
ſuppcle, no Yctionlieth. Alſo if a man find 
Goods of an:ther, if they be after hurt oz loft 
by wil ful negligence. he ſhall be charged to the 
Owner: but if they be loſt by other Caſualty, 
as tf they be laid in a Houle that by chance is 
burned, oz if he deltver them to another to kerp 
that runneth away with them, J think he be 
diſcharged, And theſe diverlirics hold molt 
commonly upon Pledges, oz where a man hi⸗ 
reth Hoods of his neighbour to a certain day 
fo2 certain money. Ind many other di⸗ 
verlities be in the Law of the Realm, 
what ſhall be to the jeopardie of the one, and 
what of the other, which J will not ſpeak of 
att his time. And by this it may appear, that 

it 
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it is crmmonly holden in the Laws of Eng- 
land, tf a common Carrier go by the waicg 
that be dangerous foz robbing, 02 dzive by 
night, 02 in other inconvenient time, and be 
robbed, oz tf he over⸗charge a Hoꝛſe, whereby he 
kalleth into the water, oz otherwiſe, ſo that 
the Stuff is hurt,oz impaired ; that he ſhall 
ſtand charged fo: his Misdeme ano: and 
if he would percaſe refuſe to carry tt, unleſs 
pꝛomiſe were made unto him that he (hail not 
be charged foz no Pildemeanour that ſhould 
be in hun, the pzomile were votd; foz it were 
againſt reaſon and agat nſt good manners, and 
ſo it is tn all other ceſes like. And all theſe 
diverſities be granted by ſecondary Concluſſons 
derived upon the Law of Reaſon, without any 
Statute made in that behalf” And perad= 
venture Laws, and the Conciuſſong therein, 
be the moze plain and the moze open. Foz if 
any Statute were made therein, J think ve⸗ 
rily mo Doubts and Queſtions would ariſe 
upon the Statute, then doth now when they 
— onely argued and judged aftec the Common 

aw, 


CHAP, XXXIX. 


C If 2 Prieſt have wone much Goods by ſsy- 
ing of Maſs, whether he niay give choſe 
Goods, or make a Will of dem. 


N the ſaid Summe, called Summa Roſella, 
in the Title Clericus quar:us, the third Ar⸗ 
t.cle, is asked this Queſtion: Jf a Pꝛieſt have 
wone much Goyds by ſaying of Maſs, _ 
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ther he may give thoſe Goods, oz make a 
Will of them. whereto it is anlwered there, 
that he may give chem, oz make a will of 
them, ſpccialiy when a tan bequeaths monep 
foz to have Maſſes ſaid foz him. Ind the like 
Law nis of luch things as a Clerk winneth 
by the reaſon of an Office: fo: tt is ſaid there, 
that ſuch things come to him by rzaſon of his 
own Perlon. witch ſayings A think accozd 
with the Law of the Realm. But fozaſmuch 
as in the ſaid Þreicle, and in divers other pla= 
ces of the ſaid Chapter, and in divers other 
Chapters of the ſatd Summe, is put great 
diverſity between fach Goods as a Clerk hath 
by reaſon of his Church, and ſuch Gods as he 
hath by reaſon of his Perſon; and that he 
muſt diſpoſe ſuch Goods as he hath by reaſon 
of his Church in luch manner as is appointed 
by the Law of the Church, ſo that he may not 
diſpole them ſo 1tberatly ag he may the Goode 
that come by reafon of his own Perſon : there= 
foze FJ ſhall a little touch what Sptritual men 
may do with their Gods after the Law of the 
Realm. 

Firſt, a Biſhop, of ſuch Goods as he hath 
with the Dcan and Chapter, he may neither 
make Gift noz Bequeſt ; bur of ſuch Gods as 
he hath of his own by reaſon of his Church, 
oz of the Gift of his Anceſtoꝛs, oz of any o= 
ther, oz of his Patrtmony, he may both make 
Gifts and bequeſts lawfully. And an Ybbas 
of the Goods of his Church may make a Gift, 
and that Gift is good as to the Law: 
But what it is in Conſcience, that iu after 
the caule and intent and quality of the Gift, 
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2 if it be ſo much that it notably hurteth the 
| Houſe oz the Covent, 024f he give away the 
Weoks oz the Chalices, oz fuch other things 
as belong to the Service of God, he offendeth in 
Conſctence ; and yet he is not puniſhable in the 
Law, ne yet by Sabpoœm, after ſome men, ne 
in none other wiſe but by the Law of the 
Church, as a waſter of the Goods of his Mo- 
naſterie. But nevertheleſs J will not fully 
Hold that Opinion, as to that that belongeth 
neceſſarily to the Service of God, whether a⸗ 
ny remedte lie againſt him 02 not, but remit tt 
to the judgement of other. Ind of a Dean and 
Chapter, and a Maſter and Vꝛethzen, ot Gods 
that they have to themſelves, and alſo of Gods 
that they have with the Chapter and U:zeth:en, 
the ſame dtverſity Holdeth, as appeareth be= 
foze of a Biſhop and the Dean and Chapter ; 
except that in a caſe of a Maſter and Bꝛethꝛen 
the Goods ſhall be oꝛdered as ſhall be aſiigned 
by the Foundation, Ind moꝛeover, of a Parion 
of a Church, Uicar, Chauntry Pꝛieſt, oꝛ ſuch 
other, all ſuch G@ds as they have, as well 
ſuch as they Have by reaſon of the Parſouage, 
Uticarage, oꝛ Chauntry, as that they have by 
reaſon of their own Perſon, they may lawfully 
give and bequeath where they will after the 
Common Law : and if they diſpoſe part among 
the Pariſhioners, and part to the Building of 
Churches, oz give part to the Ozdinary, oz to 
vo men, oz in ſuch other manner as it is ap= 
pointed by the Law of the Church, they offend 
not therein, unleſs they think themſelves boun⸗ 
den thereto by duty, and by authozity of the Law 
of the Church, not regarding thr King's 
Laws; 
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Laws; koz if they doe fo, it ſeemeth they refl& 
the Oꝛdinances of God, which hath given 
power co Pzinces to make Laws. Tut there, 
as the Pope Hath Doveretguty in tempazal 
thngs as he hath in Spiritual hings, there 
ſome lay that the Goods of Piieſts muſt in 
Conſcience be diſpoſed as ts contained in the 
lad Summe. But thot holdeth not in this 
Realm: fo: the Goods of Spititual men be 
tempo:al in what manner ſoever they come tg 
them, c mutt be o;dered after the tempozul Law, 
as the Goss of the tempozal men muſt be. How-= 
beit, tf there were a Statute made in this caſe 
of like cect in many points as the Law of the 
Thurch is, JT think it were a right good and a 
pzofitable Statute 


CHAP. XL 
q Who la | tuccced a Clerk that dieth inteſtate ? 


M the laid Sum, called Roſclla, in the Chap= 
ter le- icus quartuse, the 7. Article, 1s agked 
this Queſtion, who ſhall ſucceed to a Clerk 
that dieth inteſtate? and tt is anſwered, That 
in Gocds gotten by reaſon of the Church the 
Church ſhall Cucceed ; but in other Goods 
his Rinſmen ſhall ſuccecd after the oz der of the 
Law, and if rhere be no Kinſman. then the 
Church ſhall ſucceed, Ind it is laid farther, 
that Goods gotten by a Canon ſecular by 
reaſonof his Church 02 Pꝛe bend ſhall not goe 
to his Succeſſo: in the Þ2ebend, but to the 
Chapter. But where one = is beneficcd is not 
2 of 
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of the Congregation, but he hath a Benefice 
clearly (eperate, as if he be a Parſon of a Pa⸗ 
riſh-Church, 0: is a pꝛeſident, oz an Arch⸗dea⸗ 
con not bencticed by the Chapter, then theG ods 
gotten by reoſon of his Benefice ſhall go to his 
Succeſloz, and not to the Chapter. Ind none 
of theſe ſayings hold place in the Laws of Eng- 
land. 

Doct. What is then the Law, if a Parſon of 
a Church 0z a Uicar in the Countrey die inte= 
fate oz if a Canon ſecular be alſo a Parſon, 
and have Goods by reaſon thereof, and alſo by 
a Pzebend that He hath in a Cathedzal 
Church, and he dte inteſtate, who ſhall have his 
Goods ? 

Stud, It the Common Law the Oꝛdinarp 
in all theſe Caſcs may adminiſter the Goods, 
and after he muſt commit Adminiſtration to 
the next faithful Friends of him tat is dead 
inteſtate that will deſire it, ag he is bound to 
Doc where Loap-men that Huve Goods die inte⸗ 
tate, And ik no man deſire to Have Þdm(= 
nitration, then the Ozdinary may admtnifter, 
and ſee the Debts payed ; and he muſt beware 
that he pay the Debts in ſuch ozder as is 
appointed in the Common Law : foz if he 
pay Debts upon ſimple Contracts befoze an 
Obligation, he ſhall be compelled to pay the 
Debt upon the Obligation of His own Goods, 
it there be no Goods ſuffictent of him that died 
inteſtate. And though tt be ſutfeied in ſuch 
Cale that the O:dinary may pay pound and 
pound-1tke, that 4g, to appoztion the Goods 
among the Debto:s after his diſcretion ; yet 
by the rigour of the Common Law he might 
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be charged to him that can firſt have his Judge 
ment againſt him. And furthermoze, by that 
is ſaid befoꝛe tn the laſt Chapter it appeareth, 
that tf a Biſhop that hath Goods of his Pa⸗ 
trimony, oz a Maſter of a College, 0z a Dean, 
of Goods that they have of their own onely to 
themſelves die inteſtate, that the O:dtnary 
ſhall commit Adminiſtration thereof, ag be⸗ 
koze appeareth ; and if they make Executozs, 
then the Executo:s ſhall have the Mintſtratton 
thereof, But the Heirs no: the Rinſmen, by 
that reaſon only that they be Heirs oz of kin to 
him that is deceaſed, ſhall have no meddling 
with his Goods, except it be by Cuſtome of {ome 
Countreys, where the Hetrs ſhalt have their 
Lones, oz where the Thildzen (the Debts 
and Legacies paid) ſhall have a reaſonable 
part of the G@ds, after the Cuſtome of the 
Countrey. 


CHAP, XLI. 


C If a man be outlawed of Felony, or be attainted 
for Murther cr Felony, or is ag Aſctſmus, 
may be ſlain by every Stranger. 


Doct. J T appeareth in this ſatd Dum, called 
Summa Angelica, in the 21 Chap. in the 

Title of Aſciſmus, the ſecond Paragraph, that 
he is an Aſciſmus that will flay men foz money 
at the inſtance of every man that will move 
him to it; andſuch a man may lawfully be 
ſlain not onely by the Judge, but by eve⸗ 
ry pzivate perſon, But it ts ſatd there in 
the 2. Paragraph, that he muſt firſt be judged by 
S 3 the 
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the Law ag an Aſciſmvs, ere he may be flain, 
oz His Goods ſeiſed, Ind it is ſatd farther 
there in the 2. Paragraph, that alſo in Con⸗ 
ſctence ſuch an aiciimus may he ſlain, if it be 
dene thzough a zeal of Juſtice, and ciſe not, 
Is not the Law of the Realm likewiſe of 
men outlawed, abjured, oz judged foz Felos 
ny? 

Stud. In the Law of the Realm there is 
ns ſuch Law, that a man (hall be judged as an 
Aſciſmus; ne ik a man be in full purpoſe, for a 
certain ſumme of money that he hath received, 
to flap a man, petit is no Felony ne Mur⸗ 
ther, in the Law till he hath done the act : fo; 
intent of Felony no; Murther ts not puniſhable 
by the Common Law of the Realm, though 
tt be deadly (in befoze God; but in Trcafon 
oz in ſome other particular Caſes by Statute 
that Intent may be puniſhed. And though a 
man in luch a Cale kill a man foz money, yet 
it ſhall not be admitted that he is an Aſciſmus; 
foz, as it is ſaid be foꝛe, there is no luch term 
of Aiciimus in the Law of the Realm: but he 
ſhall in ſuch Caſe be arraigned upon the Mur⸗ 
ther- And it he confels it, 02 plead that he is 
not guilty, and is found guilty by 12. men he 
Mali have judgement of life and of member, 
and ſhall fozfeit his Lands and Geodgs. And 
like Law is of an Appeal bought of the 
Murther; if he ſtand dumb and will not an⸗ 
lwer to the Murther, Hz ſhall be attainted 
of the Murther, and ſhall fo:feit Ltfe, Lands 
and Gods. But ik he be arraigned of the Mur⸗ 
ther upon an Jndictment at the King's Suit, 
and thereupon Candet) dumb, and wilt not 

anſwer; 


a — — — — . —AE᷑ 


1 


I) 


CHAPTER ALL. 277 


anſwer ; there he ſhall not be attainted of the 
Murther,but he ſhall Have patne kozt and dure, 
that is to ſay, he ſhall be pꝛeſſed to death, and 
he ſhall their fezfeit His Goods, and not his 
Lands, But tn none of theſe Caſes, that is 
to ſay, though a man be outlawed foz Mur= 
ther o: Felony, oz be adjured, oz that he be 
otherwile attatnted ; yet it is not lawful foz 
any man to murther him, oz lap him, ne to 
put him in Execution, but by authozity of the 
King's Laws. Jnſomuch that if a man be 
adjudged to have pain fozt and dure, and the 
Officer beheadeth him, oz on the contrariwiſe 
putteth him to pain fozt and dure, where 
ould brhead him, he offendeth the Law, Ind 
ik an Officer which hath authaity to put a 
man to death may not put him to death but ac⸗ 
co:ding to the Judgement, then methinketh it 
ſhould follow that, mo:e tronger, a Stranger 
may not put ſuch a man to death of his own 
authozity without commandment of the Law. 
But if the Judgement be that He ſhall be 
Hanged in Chatng, and the Officer hangeth him 
in other things, and not in Chains, J lup= 
pole he is not guilty of His death. But tome 
ray he ſhali there make a Fine to the King, be⸗ 
cauſe he Hath not followed the wozds of the 
Judgement, 

Alſo if a man that is no Officer would ar⸗ 
reſt a man that is outlawed, abjured, oz attain= 
ted ok Murther oz Felony, as ts afozeſatd,and 
he diſobeycth the Arreſt, and by reaſon of the 
diſobedience he is lain; J ſuppoſe the other 
ſhall not be (mpeached koz his death; fo: it is 
lawful unto every man to take (uch perſons, 

D 4 and 
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take ſuch perſons, and to bing them kozth 
that they map be oꝛdered acco:ding to the Law. 
ut tf a Capias be directed unto the Sheriff 
to take a man in an Adion of Debt oz Treſ= 
paſs, there no man may take the man, but he 
Have autho:ity from the Sheriff: and ik any 
man attempt of his own autho2ity to take him, 
and he refifteth, and in the reſiſting ts ſlain, he 
that would Have taken him is guilty of his 
death, 


CHAP: XLII, 


q Whether a man ſhall be bounden by the act cr of- 
fence of his Seryant or Officer. 


[| N the laid Summe, called Summa Angelica, 
in the Title Dominus, 4. Paragraph, is ask⸗ 
ed this Queſtion whether a man ſhall be chat 
ged fo: his Houſhold: and it is ſaid that there 
he ſhall when the Houſhold offendeth in an of= 
fice oz miniſtry that the Maſter is the chief 
Officer of, and he hath the wozk and the pꝛolit 
of the Houſhold : fox it ſhall be his default that 
he would chuſe {ſuch Servants, fo: he ought 
to appoint honeſt perſons. But it ts laid 
there, that it is to be underood civilly, and 
not criminally, whereby, ag it is laid there, 
be that ig a Hovernour is bound foz the of- 
fence of his Officers: and that the ſame is ts 
be holven of a Captain, that he ſhall be bound 
foz the offence of his Squires, and an Hoſt fo: 
his Gueſt, and ſuch other. Nevertheleſs ir 
is laid there, that certa.n Docto:s, there rehear⸗ 
ſed, ſaid thereto, that if the Office be an open 
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oz publick Office, as an Office of power, z 
other like, it ſufficeth to b;ing fozth him that 
otfended: But it is other wiſe ifa it be not a 
publick Office, but an Yolt oz a Taverner, oz 
other like. But if the Houſhold offend not in the 
Dtkice the Lozd eis not bound es to the Law, 
but in Conſcience he is bound ik he were in de= 
fault by not cozrecting them; fo2 he 1s bound 
to co:rec them both by wo:d and Example, and 
if he find uny cozrigible, He (s bound to put 
him away, except that he Hive p:eſumprtions , 
that if he do lo, he will be the woꝛſe, and then 
he may doe that he thinkerh beſt, as he 19 ex⸗ 
cuſed and elſe not: Foz to ſuch perſons it is ſaid, 
Error qui noi retiſtit e, approbatur, t hat is to ſap, 
an Errour that ts not reſided is appꝛove d. 
And though ivers of tie (iyings befo:e re= 
hearſed agree with the Law of the Realm, 
yet all do not ſo; and allo they that do are ts he 
obſerved by authozity of the Law of the 
Realm, and not by the authozity alledged in 
the ſaid Paragraph. And therefoze J tntend 
to treat ſomewhat where the Maſter ſhall be 
charged by his Servant oꝛ Deputy, oz by them 
that be under him in ary Office, and where not: 
and then J intend to touch ſome other things, 
where che Maſter after the Laws of the Realm 
hail be charged by the ac of his Servant in 
other Caſes not concerning Offices, and where 
not. 

Firſt, if a man be committed to ward upon 
Arrerages of Accompt, and the Keeper of the 
Pꝛiſon ſuffereth him to goe st large, then an 
Action of Debt ſhall lie agaunſt him. And ik 
he be not ſufficient, then it lteth againſt — 

that 
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that committed the keeping of the Pꝛiſon unto 
Him, an2 that is by reaſon of the Statute of 
W :itminit, 2. cio. rt. Alo tf Batliffs of Fran⸗ 
chiſes that have Return of w:iitg make a falſe 
Return, the party hilt have Tverment again 
xt, as well of too little J(ſzes as of other 
things, as well as he ſhitt hav? againſt che 
Sheriff; bat all the puniſhment ſhall be one ly 
upon the 25 atltf, and not upon the Lord of the 
Fcanchile : and that doch appear by the Sta⸗ 
tute made in the fic year of King Edw. 3. the 
1. Thapter. But tik an U 1der-ſheriff make a 
Beturn whereupon the Sheriff ſhall be amer⸗ 
ced, there the B:Th-ſh::ut ſh i111 be amerced, fo: 
the Recurn tom De erpreily tn his name. But 
tt it bea kalle Return whereupon an Action of 
Dilceit lieth, tn that caſe it may be bzought a⸗ 
gainſt the Under cherifk. And ſe thereof the 
Dcatute that 1s called $:aiucum de male tetut— 
nantihus Breyii, 

Allo if the King's Butler make Deputtes he 
ſhall anſwer fo: his Deputtes as fo: Himſelf : 
as appeareth in the Statute made in the 21. 
pear of King Edw. the 3. De Prodicionibus, the 21. 
Chapter. 

Alſo in the Statute that is called Staruram 
Scaccsti it is Enacted, among other things, 
that no Officer of the Exchequer ſhall put a⸗ 
ny Clerk under him, but luch as he will an⸗ 
wer kz. And fozalinuch as the Statute ts 
general, it {meth that he chill anſwer as well 
fo: an untruth in any lach Clerk ag for an o⸗ 
verſtght. 

Alſo in the 14. year of King Ed. the 3 c1. 9. 
lt s Enacted that all Gaols ſhall be appointed 

again 
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again to the Shires and that the Sheriff ſhalt 
have the keeping of them, and that che Sheriff 
ſhall make ſuch Un.e--garde4ns fo: the which 
they will anſwer, Þ:3 neverthele(s J ſuppoſe 
that if there be an Eſcupe by default of the 
Gaoler, that the Rang may charge the Gaoler, 
if he will. B44 1t is no doubt but He may charge 
the Sheritt, bo reaſo# of this Statute, if he 
will. But if tx be a willful Eicape tn the Gago=- 
ler, which is Fe:ony in him, the Sherif halt 
not be bound ty an(wer ta the Felony, ne none 
other but the Gaoler Himſelf, and they that aſ= 
ſented to him. 

Alſo it a man have a Shertfwick, Contka⸗ 
bleſhip 0z Bailywick tin Fe, whereby He hath 
the kerping of P2tloners, if he let any to vez 
plevin that be not repleviſhable, and thereok 
be ottaint, he ſhall teele the Office, ac. And ik 
it be an Ander ſhertff, Conftable oz Batltf, 
that hath the keeping of che P2ifon, that doth 
it without knowledge of the Lozd, He ſhall 
have Impziſonment by three years, and after 
ſhal! be ranſomed at tit King's will: as ap= 
peareth in the Statute of Weſt. 1. the 15. Cha. 
And ſo it appcareth that in this Caſe, he that 
is the Rozd of the Piſon is not bound to an⸗ 
{ver for the Offence of them that have the rule 
ok the Pziſon under him, but that they halt 
have the puniſhment themſelves for their miſ⸗ 
demeanour. Alſo there 1s a Statute made in 
the 27. pear of King Ed. 3 the 19. Chap. that 
is called the Statute of the Dtaple, whereby 
it is 02dained, that no Mecchant. ne none oz 
ther men, ſhlt not leeſe thetr G@ds foz the 
Trelpails oz Fozfeit of their Servants ; — 

eg 
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leſs it be by commandment of his Maſter, oz 
that he offend in the Office that his Maſter 
Hath put him in, oz elfe that the Maſter ſhall 
be bound to anſwer fo: the Ded of his Servant 
by the Law-merchant, as in ſome place it is 
uſed, 

Aldo it is enacted in the 14. year of King Ed- 
ward the 3. the 8. Chapter, that wapentakes 
and Hund:zeds that be (ſevered from the Coun-= 
ties ſhall by adjoyned again unto them, and 
that ik the Sheriff hold them in his own 
Hands, that he ſhall put in them ſuch Gailiffs 
that have Lands ſuffictent, and thoſe foz which 
He will anſwer, and that if he let them to 
ferm, that they be let to the ancient ferm: 
but after tt is piohibited by the Dtatute of 
the 22. pear of Ring H. the 6. the to. Chap= 
ter, that no Sheriff ſhall let his Batltwicks 
noz Wapentakes to ferm. And when they 
be once in the Sheriff's own hands, and the 
Sheriff put in LBatliffs, they be but as Un⸗ 
Der-bailiffs to the King, and the Sheriff the 
High Batliff, and they in manner the She= 
rif's Dervants , ond put in onely by him: 
and therefo:e by the ſatd Statute of King Ed- 
ward the 3. he ſhall anſwer fo: them, it they of⸗ 
fend in their Otfice. But ik the Sheriff let them 
to term, then though the Sheriff offend the 
Dtatute in that doing, pet whether he ſhall be 
charged fo: their migsdemeano? tn the Office oz 
not, is a great doubt in ſome men; fo2 they ſap 
that this Statute is onely to be underſtood 
where the Butliwicks be in theDherif's hands, 
but here they be not ſo, ne the Bailiffs be not 
His Servants, but his Fermours : And _ 

oze 
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fo:e they ſap, that if the Sheriff ſhall be char⸗ 
ged foz them, it is by the Common Law, and 


not by the Statute afozeſaid. Alſo in the ſe⸗ 


cond year of King Henry the (ixth the 1# Chap. 
it is enc ed that Officers by Patent in every 
Court of the King, that by virtue of their 
Dffice have power to make Clerks in the ſaid. 
Courts, ſhall be charged and \wozn to make 
ſuch Clerks under them fo: whom thep will 
anſwer. Alſo the Yoſpitalerg and Templers 
be p2ohibit they ſhall hold no Plea that be= 
longs to the King's Courts, upon pain to yield 
Dammages to the party grieved, and to make 
KRanſeme to the King : that the Supertourg 
hall anſwer foz their Dbediencers, as fo; their 
own deed. Weſt. 2. cp. 43. Alſo the Serjeant 
of the Catery ſhall ſatisfie all che Debt, Dam= 
mages and Executions that ſhall be recovered 
againſt any that is Purveioz oz Ichatoz under 
him, that offend againſt the Dtatute of xxxvi. 
of Edw, the ity. oz agatnſt the Statute of xxiv. 
of Henry the vj. tn Cale the Purveioz oz Acha⸗ 
to2 be not luſkicient, c. And the party Plain= 
tiff ſhall have a Scire ſacias againſt the ſaid Ser⸗ 
je ant in this caſe to have Execution. ag ap= 
peareth in the 24. ycar of Ring Henry the vj. the 
1. Chapter. 

Alſo tf a man be ſent to Pꝛiſon upon a Sta⸗ 
tute-merchant by the MJayoz befoze whom the 
Recogniſance was taken, and the Gaoler 
will not receive him he ſhall anſwer for the 
Debt, ik he have wherewith; and if not, then 
he ſhall anſwer that committed the Gaol to him, 
as appeareth tn the Statute called the Statute- 
merchant, 

| And 
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And ik outragious Toll be taken in the 
Town⸗merchant, if it be the King's Town let 
to Farm the King ſhall take rhe Franc};:fe of 
the Market inte his hands ; and if it be done 
by the Ko:d of the Town, the King ſhall do in 
likewile : and tf tt be done by rhe Bailiff, un- 
knowing to the L029, he ſhall yield again ag 
much as he hath taken, and ſhall have Impzi⸗ 
ſonment of 4» caps, und ſo it appeateth that 
the Lord in tyis Caſe ſhall not eniwer for his 
Bai! ck, Weſt. 1,ca" 30, And in alt the C.ifes 
befo:e rehearl d, where rhe Superiour is char⸗ 
ged by the dete ult of him that is under him, He - 
in whole default Hig Dupertour is ſo charged 
ts bound in Contcience to reſtoze htm that ts fo 
charged through his default: except the Cate 
befo:e rehearſed of the Holpitalers, foz all that 
the Obediencer hach is the Superiour's if he 
will take it. Ind therrfoze what recompence 
Mail be made by the Obediencer in that Caſe, is 
at the Will of th? Supertour. Ind now FJ tn- 
tend to ſhew rhe {ome p+riicular Taſes, where 
the Maſter akte the L»ws of the Realm ſhall 
be charged by rhe ad of his S-rvant, Bailiff, 
oꝛ Deputy, and where not; and ſo foz to make 
an end et this Ch.ipter. 

Firſt, Fo: Treſpaſs of Battery, oz wzong- 
ful Entry into Lands o: Tenements, ne pet fo: 
Felony oz Mrurther, the Maſter ſhall not be 
charged fo: his Servant, unleſs he did it by his 
Commandment. 

Alſo tf a Servant bozrow money in his 
Maſter's name, the Maſter ſhall not be char- 
ged with it unleſs it come to his uſe, and that 
by his aſſent, Ind the lame Law ig, if a = 

unt 
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vant make a Contract in his Maſter's name, 
the Contr: > ſhall not bind his Maſter, unleſs 
ir were by his Maſicr s Commandment, ox 
that it came to the Maſte.'s uſe by his aſſent, 
But if a man fend his Servant to a Fair oz 
Market to buy foz him certain things, though 
he command him not to buy them of no man in 
certain, and the Servant doth accozding, the 
Maſtet ſhall be charged: but if the Servant 
in that Taſe buy them in his own name, not 
ſpeaking of his Muſer, the Miſter ſhall not be 
3 unleſs the things bought come to hig 
ule. 

Al ſo if a man lend his Servant to the Mara 
ket with a thing which he knoweth to be de= 
fct: ve, to be ſold toa certain man, and he ſel⸗ 
leth it to him, there an Nation lieth again 
the Maſter: but it che Maſter biddeth hun 
not fell it to any perſon in certain, but gene. al= 
ly to whoin he can, and he felieth it accozding. 
there lieth no Id ion of Dilceit againſt theMaz 
ter. 

Alſo if the Servant keep the Maſter's fire 
negligentlp, whereby His Miſter s Houle is 
b:ent and his Pergbbour's „llo, chere an Act 
en lieth againſt the Malter Wut if the Servant 
bear Fire negligently in the Street, and there= 
by the Horſe of another is burned, there lieth 
no Acton again the Maſter. 

Alſo tk a man deſire rolodge with ene that 18 
no common Hoſtler, and one chat is Servant to 
him that he lodgeth with robbeth his Chamber, 
his Maſter ſhall not be charged fo; the Robbing: 
but if he had been a common Hoſtler, He ſhould 
have ban charged, 

; Al ſo 
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Alſo i a man be Gardein of a Pꝛiſon where⸗ 
in is a man that is condemned in a certain 
ſumme of monep, and another that is in Pꝛi⸗ 
ſon fo: Felony, and a Servant of the Hardein 
that hath the rule of the Pꝛiſon under him wil⸗ 
fully letteth them both eſcape ; in this Caſe the 
Gardetn ſhall anſwer foz the Debt, and ſhail 
pay a Fine fo: the Eſcape of the other, as for: u 
negligent Eſcape, and the Servant onely (hl! 
be put to anſwer to the Felony foz the wilful 
Eſcape 

Allo if a man make another his general Re⸗ 
cetver, and that Receiver receiveth money of a 
Credits: of his Maſter, and make h him Ac⸗ 
quittance, and after payeth not his Maſter ; 
ret that Bayment diſchargeth the Crecitour: 
but if the Treditour had taken an Icqutttance 
of him without paping him His money, that 
Acquitt ance onely were no Bar to the Maſter, 
unle(s he made hem Receiver by wziting, and 
gave Him autho:ity to meke Acquittances, and 
then the autho:tty muſt be ſhewed. Ind if the 
Creditoꝛ in fuch Caſe, by agreement between. 
the Receiver and him, delivered to the Recet⸗ 
ver an Hozle oz another thing in recompence 
of the Debt, that Delivery diſchargeth not the 
C reditour, unleſs it be delivered over unto the 
Mafter, and he agree to tt. Foz the Receiver 
Hath no uch power to make no uch Commuta⸗ 
tion, but his Maſter give him ſpecial command⸗ 
ment thereto. 

Aiſo if a Servant ſhew a Creditour of his 
Maſter, that his Maſter ſent him fo: his mo= 
ny, and he payeth it unto him; that Payment 
dilchargeth him not, if the Maſter did not = 
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him fo: ft indeed, except that tt came after unto 
the uſe of the Malle: by his aſſent. 

Al ſo it a man make a Bailif of a Manoꝛ, and 
after the Lozd of whem the Manoz is Holden 
grant the Seigniozie to ansther, and the 
Bailiff after payeth the Rent tothe Gzantec; 
that payment of the Rent countervaileth no 
ATttozument, though it were by Fine nec (hall 
not bind his Mager, tilt he artozn himſelf: 
but ik the Kozd of whom the Land is holden 
diſſeiled one of the Seigmoz.e, and the But= 
litt papeth the Rent to the Heir of the Loꝛd, that 
id a go Setlln to the Herr, though the Bailif 
had no commandment of his Maſter to pay 
it: koz it belongeth to his Office ro pay Rent⸗ 
1 » but not Ren: charge, as ſome men 
ap. 
Alſo an Encrochment by the Baſlif (hall 
not bind the Maſter in Avowzy, if He had no 
tommandment of the Maſter to pay it. Allo tf 
there be Lazd, Meſnce, and Tenant, and the 
Tenant holdeth of rhe Melae as of his Ma⸗ 
no: of O. the Mcſne maketh a Batik. and after 
the Tenant wakech a Feoffment, the Feoffee 
tende h notice co the Bailiff end he accepteth 
his Rent with ©. rcrages ; this notice ſhall 
not bind the Lord, nec. mpei kim to alter his 
Avowzp: ko the Office of a Bail ff ſtretchet h 
not thare to, but he muſt Have therein a ſpectab 
commandment of bis Maler Alo tf a Ser⸗ 
vant ride on his M.ſtir's Ho:le, to doe an 
errand fo: bis Muſter, into a Town that hath 
eutho:ity to make Attachmems of Goods 
upon Plants of Debt &c. and therr. upon a 


Pleint of Debt made againſt che Servant, the 
C Maſter's 
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Maſter's Hozle is attached by the Officers, 
think ng that t;;e Yozle were his own, and, be⸗ 
caule the Servant appeareth not, the Officers 
ſeiſe the Hole as forfeit; tn this Caſe the Lo:d 
ſhall have an Action of Treſpaſs againſf tye 
Officers, and this Attachment koz the Debt of 
his Servant ſhall not bind him, ac. But that 
an Hoſt oz keeper of a Tavern ſhall be charged 
fo: their GueRs,unl' ſs it be done by their aſſent 
and commondment, J do not remember that J 
have tead it in the Laws of England. 


CHAP, XLIII. 


q Whether a Villain or a Bondman may 
give away his Goods, 


Dt. J T appeareth in the ſaid Sum, called 
Summa Angelica, in the Title Donactio 
prima, the 9 Paragraph, that a Bondman, oz 
a Religious man, a Monk, ne ſuch other that 
Hath nothing in pꝛoper, may Rot give, but it be 
by licence of their Supertour : but that ſay= 
ing is not, as it is laid there, to be underſteod 
of Religtous perſons that have lawful Minti⸗ 
tration of Gods ; fox if they give with a cauſe 
reaſonable, it is good, but without caule they 
may not 
Alſo if they by the licence of the Pꝛelate, with 
the counſel of the moze part of the Covent a= 
bide at School oz go on Pilgrimage, they may 
give as other honeſt Scholars and Pilgrims be 
rraſonably wont to do: and they may alſo give 
Alms where there is great nerd, if they have no 
time to agk licence. 
to 
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Alſo if they ( one in extreme neceſſity. thep 
may give Alms though thei: Duperiours p:0= 
hibit them . foz then all things be in com= 
mon by the Law of God. Ind therefoze they 
be bound foz to doe it, «BS appeareth in the 
fo:eſatd Summe, called s mms Augen in the 
Title Ecco yna, the 6 Paragraph. Doch not 
the Law of Evglaid age with theſe diverſt⸗ 
tieg. 

Sud. Fozalmuch as ihe Queſion ts onelp 
made whecher a U:l1.1n oz a Bo!dman map 
give away his Goods oz not, and it ſeemeth 
that, after the ufozeſa d Summe, in the Titie 
which thou haſt befoze rehearſed, that He, ne 
none other that hath no P:operty, may not 
give, whereby it appreateih that the (aid Hum 
raketh it that a Bondm3n ſhouid hne no Pꝛo⸗ 
perty in his Goos, and that theretoze his 
Gift ſhould be void; J ſhali ſome what touch 
what Piopertp and what authozity a Mil- 
latd hath in his Goods after the Law ot the 
Realm, and what autho:ity the Loꝛd hath over 
them. And J will leave the diverfities that 
thou haſt rememb:ed beloze of Reltgious per= 
ſons to them that lit ro treat further therein 
hereafter, ; 

Firſt, tf a Uillatn have Gods either by his 
own proper buying and lelting oꝛ otherwiſe by 
the gift of other men, he hath cs perfect a Pꝛo⸗ 
perty, and allo as whole Juterctin them, and 
may as lawfully give them away, as any Frer⸗ 
man map. Wut tf the Lord ſciſe them be- 
foze his Gift, then they be the Lo:d's , and 
the Jncereſt of che Uillain therein iS deter= 


mined. : 
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Al ſo if the Loꝛd ſeiſe part of the Gods of his 
Utilatn inthe name of all the Goods that the 
Uillain hath oz ſhall hereafter have, that Sei⸗ 
ture is good foz all the Goods that he had at 
the time of the Seilure. But if Goods come to 
the Villain after the Seilure, he may lawfully 
give them awap, notwithſtanding the laid Sei⸗ 
ſurt. 

JiCo tf the Lord clatm all the Goods of the 
Uillain end leileth no pare of them; that Sei⸗ 
furc is void, and the Gift of the Utltlain is god, 
nctwithitunding that Seiſute. 

Alſoif a man be bound to a Alilain in an 
Obligatien ins certain ſam of mony, and the 
-. 0:d leileth rhe Obligation; then the Obliga⸗ 
tion is his but pet he can take no Acton there= 
upon but in the name of the Uillain: and there= 
fore if the Uillam relcale the Debt, the Loꝛd 
18 barred by that Releaſe. 

Allo if a woman be a Milek, and ſhe marrieth a 
Fre-man, te Gods tmmedtately by the Mer⸗ 
riage be the Bugband's,and the Loꝛd ſhati come 
too lace to make any Seiſure. And if the Hul⸗ 
band in that caſe maberth his wite his Execu⸗ 
t tx, and dieth, and the Wife taketh the ſame 
Gods aging Executttx to her Yugband ; pet 
tt (ail no: be lewtful for the Lo2d to take them 
from her, though ſhe be a Ntef ag lhe was befo:e 
the $15 irriuge, 

Alſo it Goss be given to a man to the uſe of a 
Tia, ano the Lord ſeiſeth thoſe Goods the 
Seiſure, after ſome men, is good by the Sta⸗ 
rute made in the 19 year of King H. 7. where⸗ 
bp tt 19 enacted, that the Lozd ſhall enter into 
Lands whercof other perlons be ſetſed to — 

ure 
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uſe of his Villain ; and they (ay that the fame 
Statute ſhall be undertocd by equity of Gods 
in uſe, as well as of Lands in ule. 

Alſo tf a Utltain de made a Prieſt, yet ne⸗ 
vertheleſs the Lozd map ſcile hes Soods ond 
Lands, us he might befoze : and until the Ser- 
ſurc, he mop alten them and give them away, 
ag he might befoze he was Pzceſt. And in this 
Cale the Lozd may o2der him, ſo that he ſhall 
do him ſuch lervice os belongeth to a Pꝛieſt to 
do befoze any other: but he may not put him to 
no labour no: other bullneſg but thar 1s honeſt 
end lawkul foz a Prieto do. 

Fiſoif a Utliein enter tinto Religion in His 
rear of P;cof, he may diſpoic his Gods as he 
n done befoze iht took che Habit upon 
um. 
| Allo in like wiſe the Lozd may ſcile his 

Geods as he might have done befo:e : but ik hs 
after make Executo:s, and he pꝛokeſſed, and the 
Executoꝛs rake the Goods to the perfozmance 
of the will; then the Lord may not ſeiſe the 
Goods though the Executozs have them to the 
perkozmance of the will of him thit 19 918 
Uillain; noz tn that Caſe the Lord mar not 
ſeiſe his Body, ne put him to no manner of 
Labour, but muſt luffer him to sbide in his 
Religion under the obertence of his Super 
our, as other Retigtous perſons da that be not 
bounden. Ind the Lozb hath no remedy in 
that Cale fo: loſs of hes Bondm-n, but onely 
to take an Ycton of Treſy:\s ageinſt him 
that received him into Religioa without his 
licence, theceupo! to recover Daimmages rg 
(hall be c\ſeNed by xit. men MW my ocher Cakes 

T 3 there 
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thtre be concerning the Gift of the Godg of a 


 Willain, whereof J ſhalt ipeak no mo2e at ths 


time; koꝛ this that I have ſaid ſuffice. h to ſhew, 
that the knowledge of the King's Law is right 
expedient to the god oꝛdet of Conlcience con⸗ 
cerning ſuch Goods. 


CHAP, XLIV. 
le a Clerk be promotes to the Title of his 


Parrimony, and after icllect his Pattie 
mony, and afect talleth ro Poverty, 
whether ſh 1! lie have his Title 
therein, or nut ? 


N the ſaid Sum called Roſc1!z, in the Title 
A Cleric quzriu , the 24. Article, tt is asked, 
It a Clerk be p2omoced te the Tetle of his 
Matrimong, whether he may alien it at his 
plealure; ono whether in that Þlienation the 
ſolemniry nerdeth to be kept that is to be kept 
in Altenations of things of the Church: and it 
is anlwered there, hit it m. not be altened 
no moꝛe then the Goobs of a Sptritual Vene⸗ 
fice. it it be accepted (oz a Title, and expzeſly 
alligned unto him, ſo that it ſhould go s [nto 
a thing of the Church, except he have after a= 
notyer Wene.ce whereof he may live. But if 
it be tecretip iſſtgned to his Title, ſome agrc 
it may be altened, Ind tn this caſe,by the Laws 
of the Realm, it may be lawfully altened, whe⸗ 
ther it be ſecretly oz openly aſſigned to the Ti-: 
tle ; foz che P:dinary, ne yet the party himſelf, 
after the olo Cuſtome of the Realm, have no 
authortte to bind any Inheritunce by — 
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of the Spiritual Law: and thecefoze the 
Land, after it is aſſigned and accepted to be 
his Title, ctandeth in the ſelt lame Taſe co be 
bought, ſold, char ged,oz put in executton, as it 
did before. And therefo:e it is ſomewhat to 
be marvelled, that Ozdenartes will admit ſuch 
Land fo: a Title, to the intent that he that 
is pꝛomo ed ſhould not fall into extreme Po= 
verty, oz goe openly a-begging, without 
knowing how the Common Law will ferve 
therein: fo2 of mere right atl Inheritances 
within this Realm ought ts be ozdered by the 
King's Laws, and Inheritance cannot be 
bound in this Realm bur by Fine, o: ſome o⸗ 
ther matter of Record, oz by Feoſfmcnt, oz 
ſuch other. cz at leaſt by a Bargain that chan= 
geth an Ule. And over that to aſftan a State 
fo: term of life to him that hath a Fee-fimple 
befo:e, is votd in the Laws of England, without 
it be by ſucha matter that it wozk by way 
of Concluſion oꝛ Eſtoppel; and in this Caſe 
is no ſuch matter of Concluſion : and there= 
fo:e all that is done tn ſuch Caſe in aſſigning 
of the ſaid Title is void. Allo there is no In⸗ 
tereſt that a man hath in any Mano:, Lande 
o: Tenements fo: term of like, foz term of 
yeirs, oz otherwiſe, but thit he by the Law of 
the Realm may put away his Right therein 
if he will. Ind then when this min alieneth 
hig Land generally, tt were ageinſt the Law 
of the Realm that any Jntereſt of ſuch a 
Title ſhould remain in htm againſt his own 
Sale: and there is no diverſity , whether 
the Aflignement of the Title were open oz 
ſecret, and (othe Title is votd to all _— 
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And in like wiſe, tf a Houſe of Religion, o: 
any other Spiritual man that hath granted a 
Title after the Cuſome uled in luch Titles, 
ſell all the Lands and Gcods that they have; 
that Sale, in the Laws of Eneland, is 20d 6g 
againſt the Title, and the Buier hell never 
be put to anſwer tothe Title. Flto ſome ſay, 
that upon the common Titles thac be made 
daily in ſuch Caſe, thit if He fall to Poverty 
that hath the Title, hr is without remedy : for 
they be ſo made, that at the Cominon Law 
there ts no remedy foz them; and it he take a 
Dutt in the Spiritual Court, miny men lay 
that a Prohibivion oz a P.r muste {icth And 
therefoze it were good foz Ozdinari's in ſuch 
caſe to counſel w th them that be learned tn the 
Law of the Realm to have ſuch a Fozm de= 
viſed fo: make ing of (ſuch Titles, that, if need 
be, would ſerve chem that they be made unto ; 
oꝛ elſe let them be promoted without any Ti= 
tle, and to truſt in God, tyarif they ſerve 
him as they ought to do He will p:ovide fo: them 
to have ſufficient fo then to live upon. Ano 
vellde theſe Caſes that J have remembzed be= 
foze, there be many other Calcs pur in rhe ſatd 

dumms fox the well ozdering of Conſcience, 
that, as methinkech, are not to be ob'eryed 
in this Realm, netther in Law noz Conſci= 
ence, 

Dot, Poſt thcy then think that there was 
defaule in them that dzew the ſtd Hums, and 
put therein ſuch Gaſcs and ſuch Sotuttons 
that, as thou thinkeſt, hurt Conſcience, rather 
then to give any light to it, lpeciallyag in this 
Kealm. 25 


dred. 
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Stud. I think no default in them, but I think 
that they were right well and charitabię occu⸗ 
pied, to take fo great pain and labour as they 
did therein, fo: the wealth ok the prople, and 
clesting of their Conlcience:foz they have thete- 
by given a right great light in Conſcience to aii 
Countreys where the Law Civil and the Law 
Canon be uſed ro tempo:al things. But as fo: 
the Laws of this Realm they knew theni not. 
ne they were not bound to kuow them +: and it 
they Had known them, it would littte have ho- 


pen them koꝛ the Countreys that they moſt ſpe= ___— 


cially made their Treatiſes fot. And in this coun⸗ 
trey alia they be right neceſſa;p end much p:oft= 
table to all men, for ſuch doub;s as rife in Con⸗ 
ſcience in divers other manners not concerning 
the Low of the Realm, And J murvel greatly, 
that none of them that in this Realm are moſt 
bounden to do that in them is to keep the people 
in a right judgment, and in a clearneſs of Ton⸗ 
ſcience habe done no mo:e in time pefſed to have 
the Law of the Realm known then they Have 


done: foz though 1gno: Ince may ſometimes cr= 


cuſe, pet the knowledg of the truth and the true 
judgment is much better; and ſometime thougy 
Jgnozance excuſerh tn part, tt excuſeth not in 
all: and thcrefoze methinketh they did very wel, 
(if they would pet be callers on to have that 
Point refozmed as ſho:tly as they could. And 
now becauſe thou haſt well ſatisfied my mind in 
many of theſe Queſtions that J have made, J 
purpole fo: this time to make ox end. 

Doct. J pꝛay thee pet ſhew me, oz that thou 


mahe an end, moe of theſe Taſes that after 


thine optnion be fer in divers Boks of Learn= 
ing 
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ing of Conſcience, that, as thou thinkef, foz 
lack of knowledge of the Law of the Realm. 
do rather blind Conſcience, then give a light 
unto it: fo: if it be ſo, then, ſurely. ag thou 
Haſt ſaid, it would be rekoꝛmed. Foz J think 
verily, the Laws of the Realm in many caſes 
muſt in this Realm be obſerved as well in 
Conſcience, as in the judictal Courts of the 
Kealm, 

Stud. J will with good will ſhew to thee 
Go:tly ſome other Queſtions that be made in 
the ſatd Summe; to give the another occaſton 
to [re therein the Opinions of the laid Hums, 
and to ſe farther thereupon how the O ptntons 
and the Laws of the Realm doe agree together. 
And yet befides theſe Queſttons that J intend 
to ſhew untothx, there be many other Queſti⸗ 
ons of the (atv Summs that had as great need 
to be mo:e platniy declared acco:ding to the 
Laws of the Realm, as thoſe that J ſhall ſhew 
thee hereafter, 02 as J have ſpoken of befoze. 
But to the Caſes that J ſhall ſpeak of herc- 
after I will chew the nothing of my conceipt in 
them, but will leave tt to other that will of 
charitte take ſome farther pain hereafter in that 
behalf, 


CHAP, 
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q Divers Queſtions taken by the Student our of the 
Sums, called $:Mmwai Roſella and Summa dniclie 
ca, which he thinketh neceflary to be looked 
upon, and to be ſcen how they ttand 
and agree wich the Law ot 
th: Reilm, 


E N:> Queſtion is this, Whether a Cu⸗ 
tome may bzeak a Law poſitive, Summa 
Rolelli, Titulo Contuetude, Parag. 13, 

The ſecond is, It a man attaiuted oꝛ ben ſhed 
be reſtozed by the Prince, whether ſhall that 
Reſtitution ſtretch to the Gods ? Summa Rote;= 
Iz, in the Title Dimnacus, in p ciboio. 

Item, If a man that ts outlawed of Felonp, 
abjured oz attatnted of Murcher oz Felony, oz 
he that is an Aſcilmis, muy be flain by Stran= 
gers: and lee like matter the:eto, Summa Angel, 
in the Title Aciſma, Parag. 11. 

This Mueſtion is ſomewhat anſwered to in a 
new addition, as appeareth befoze in the 14, 
Chapter, 

Item, whether the Maſter ſhall be bound by 
the ad 02 offence of his Servant oz Officer. 
Summa Angelic, tn the Title Domiaus, Paz 
rag 4. 

This Queſtion is anſwered to in an addi⸗ 
tion, as appeateth befo:e in the xlij Chap⸗ 
ter. 

Item, whether a Uillain may give away his 
Goods. Summa Angelica, in the Title Donatio 


prima, Parag. 9- 
8 This 
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This Queſtion is anſwered to in an addition, 
as appeareth befoze in the 43 Chap. 

Item, whether an Jbbot-may give, gc. ſum⸗ 
ma Angelica, in the Title Donatio 1. Parag. 10. 
& It. 

Item, whether a woman covert may give a= 
way any Gods. Ind it is anſwered, dumme an- 
gelica, in the Title Donat io. 1 Parag. 11 that ſhe 
map not, without the have Goods beflde her 
Dowꝛe, but only in Ams. 

Item, It a man do Treaſon. whether his Gift 
of Goods after, befoze Yttainder, be good. dum- 
ma Angelica, in the Titie Donstio 1, Parag. 12. 
And it ſmeth there it map, and look Bumm. an- 
telics, in the Title alienatio Parag. 24. 

Item, Jf a man wit ingly make a Contract 
between two Kingfolk, oz other that may no; 
lawfully marry together, whether he hath koz⸗ 
keit his Goods, Summa Ang. tn the Title Dova- 
tio 1. Parag. 14. 

Item, whether the Father may give to the 
Don, Summa Angel. tn the Title Honstio prima, 
Parag. 19. and Summa Koſcl!la, tn the Title Do- 
natio 2. Parag. 42. 

Item, whether a man may give above v. C. 
g. abſque inquiſitione. Summa àng. in the Title Do- 
natio 1. Parag. 20. 

Item, whether a Gift ſhall be avoided by an 
Ingratitude, Summa Roſ-lla, in the Title Do! a- 
tio 1. Patag. 17, & 29. Ind there it is ſaid, that 
the Hift fs vold by the Law of Nature: and 
look Summa Angelica, in the Title Donatio pri- 
ms, Parag. 42 & 45, 

Item, whether any Gift between the Huſ= 
band and the wife may be good, Ind it is ſatd 


Pea, 
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yea, when the Hus band giveth tt cauſa temune- 
14:ions, Summa Kololla, in the Title Donatio 1. 
Parag. 32+ | 

Item, If a man make a Will, and enter into 
Religion whether he may after revoke the will. 
Ind 1t is ſaid, that Friers Minozs may not, 
and others may. Summa Rolcila, in the Title 
Donatio 1, Parag. 35. in fine, 

Item, Jf a man give another a Town with 
all the Rights that he hath in the ſame, whe= 
ther the Patronage, ac. and the Tithes paſs. 
Summa Reſcllz, tn the Title Eccicha 1. Parag. 
56. 
Item, whether all that is bought with the 
money of the Church be the Churches. Summa 
Ro'ellz, in the Title Eccleſia 1. Parag. 7. 

Item, Jf a Gift made to a Monaſtery may be 
avoided by that the Gtver hath Childzen after 
the Gift. Summa Koſella, in the Title Donatio 8 
Parag. 43. 

Jtem, Jf a man buy a thing under the Half 
pzice, whether he be bound by the Law to re= 
ftoze, ac. Summa Kolella, tn the Title Emptio & 
venditio, Parag. 6. 

Item, whether a common Thief, vel com- 
munis Depopslator +£rorum, map abjure. Summa 
Roſells, in the Title Emunicas 2. in principic, Ex 
habetut ibi in fine, qu04 licer Leges excipiant plures 
perſonasy tamon per Jus canonicum Legibus derogatum 
eſt. 

Item, whether a man ſhall take the Church 
fo: great Enozmitious Offences that is not 
Murther n 2 Felony. Summa Roſells en the Title 
| Emwaitas, 2. Parag 3. 11. 

Item, It a man take one in the High-way, 
and 
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and draw him out, and there beateth him » 
whether he ſhall Have the puniſhment that 18 
oꝛdained foz them that ſtrike one in the Htgh= 
way, Summa Kuſclla, in the Title Emun:tas 2, 
BD arag. 6. 

Item, whether he that-taketh the Church 
map after the Offence be adjudged to death. 
Summa Roſclla, in the Title Emuntas. 2. Pa= 
cant. S. - 

Item, whether the Biſhop's Pall is by 
Sanctuary. Summa Rololla, tn the Title Eamuu- 
tas 2, Parag. 2 4. 

Item Whether the Dignity of the Biſhop oz 
Pꝛieſthod difcharge Bondage. Summa Kolcila, 
in the Title Ep, copus, in principio. 

Item whether a Clerk is bound to pay any 
Jmpoſitions oz Tollages foz his Patrimony, 
oz otherwile. Sumnis Reſells, in the Title Ex- 
communicatio 1. diviſione oct. Parag. 4. 5. & 6. & 
diviſiove nova, Parag. 1. 

Item, It it were ordained by Statute, that 
it a man (ell, ac. he ſhall give to the Ring ij. d. 
whether a Clerk be bound to give it, tf he ſell 
off his Pꝛe bend. Summa Rolell-,tn the Title Ex- 
communicatio x. diviſione nona, Parag. 3. 

Item, Ik it be ozdained by Statute, that 
there ſhall not be latd upon a dead perſon but 
ſuch a certain Cloth oꝛ thus many Tapers oz 
Candles; whether the Statute be go: and it 
is left fo: a Queitton Summa Raſe lla. in the Title 
Excommunicstio 1, div ſione 18. Parag.s, in fine. 

Item, It a man make a Leaſe of a Mill fo: 
term of years, and it is agreed that the Leſſee 
fhall grind the Leſſoz Toll-free during the 
term, after the Leſſoz is made an Earl oz a 

Duke, 
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Duke, and hath greater Houſhold then befoze ; 
whether the Leſſce be bound there, ac. Summa 
Ro ella, in the Title Fimilia, Barag. 5. 

Item, If a Maſter will not pay his Ser= 
vant's wages that hath ſerved him fatthfully, 
whether that Servant may take ſecretly ag 
much Goods of the Maſter's &c. and tf he do, 
whether he be ound to Reſtitution, Summa Ro- 
ſcils, in the Title Familiz, Parag. 6. 

Item, Things immoveable of the Church 
map not be given. Summa Rolella, in the Title 
tEcodum, Parag. 1. Ind ſe there in principio what 
Feodum tg. 

Item, whether the Sons Baſtards and the 
Sons lawfully begotten ſhall inherit rogether. 
Summa Ro(ella, in the Title Filius, Parag. 1. 

Item, whether Father and Mother may ſuc⸗ 
cd to their % aſtards. dumm Rolella in the Ti⸗ 
tle Fil.us, Barag 4. 

Item, whether the Father may leave any of 
his Gods to his Baſtards. Summa Rolc!la,in the 
Title F-lius, Barag 5- And Summa Rolella in 
the Title Socictes, Parag. 23 

Item, whether the offence ok the Father 
ſhall hurt the Son in tempo:al things. Summa 
Roſella, in the Title Filius. 

Item, Jf a man give all his Lands and 
Gods to his Child:en, whether a Baſtard ſhall 
have any part. Summa Rolclla, in the Title Filius, 
Parag 22. 

Item, To whom Treaſure found belongeth. 
Summa Rotellz, in the Title Furcum, Marag. 11. 

Item, It a Deer 0: other wild Beaſt that 
is ſo ſoze hurt that he may be taken cometh 
into another man's G:ound, whether it be = 

that 
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that oweth tha Gzound, oz his that ſtrake 
him. Summa Ko:cila, in the Title Furcum, Par 
tag. 13. 

Item, whether Theft be in a little thing as 
well as tn a great thing. dumm Roicile, tn the 
Title Furcum, Parag. 18. 

Item, what pain a Thick ſhall Have. Sum- 
ma Rolclla, in the Title Furcun', Parag. 22. 

Item, Ik Goods of dead men go to the 
Heats, and that of damned men, +, Dc tce- 
ris. Summa Roſclia, in the Title Hz1cditas, Pez 
rac. 1. : 

Item, whether a man ſhall be ſaid gutlty of 
Murther by commandment, counlel, oz aſſent. 
Samui Rolella, in the Title Homicigum 2. per to- 
ram. And tn like matter is Homicidium 4 ig 
principio, and in divers other Caſes. 

Item, Þ Man maketh a p2z1vy Contrect 
with a woman, and after hath a Child by 
her, and ofter Marrieth anothec woman, and 
hath a Child, ſhe not knowing the fir Con- 
tract; which of the Ch.id:en chali be his Heir? 
Summa K ſellz, in the Title l|I:gicimus, Parag. 


4. 
Item, whether the Pope may legitimate 
one to tempoꝛ ai things, and to (ucceed. Summa 
Ro!tella, tn the Title Ullcgitimo“. 
Item, Jf Goods be found that were lekt of 


the Owner as fozſaken, who hath right to 


them? Summa Roſella in the Title 1! venta, Pa= 
rag. 2. And look Summa Roicll:;, in the Title 
Furrum, Parag. 17. 

And thus J make an end of theſe Queſtt= 
ons: and becauſe theu defiredſt me in the 31. 
Chapter to ſhew thee ſomewhat where Jgnoz 

rance 
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rance excuſeth in the Law of the Realm, and 
where not» J will anſwer ſomewhat to thy 
Nueſtion, and ſo commit the to God, 


q Where Ignorance of the Law excuſeth in the Laws 
of Engl ind, and where not, 


Gno:ance of the Law (though tt be (nvin= 
cible ) doth not excuſe as to the Law but in 

few calcs - fo: every man is bound at his peril 
to take knowledge what the Law of the 
Realm is, as well the Law made by Sta=z 
tute as the Common Law: but Jgnozance of 
the Deed, which may be called the Ignozance 
of the truth of the Deed, may excuſe in many 
Cales. 

Doct J put caſe that aStatute penal be made, 
and it is enacted that the Drarute ſhall be pzo= 
claimed by ſuch a day inevery Shire, and it is 
not p:oclatmed befoze the day, and after the day 
a man offends againſt the Statute; ſhall he run 
in the penalty ? 

Stud. J think yea, if there be no farther 
wo:ds in the Statute to help him; that iS to 
ſay, that-if the P2zociamatton de not made, 
that no man ſhall be bound by the Stat. And 
the cauſe is this: There is no Dtarute made 
in this Realm but by the Aſlent of the Lozdg 
Spirirual and Tempozal, and of all the Com= 
mons, that is to fay, by the Knights of the 
Shire, Citizens and Burgeſſes, that be cho= 
ſen by aſſent of the Commons, which in the 
Parliament repzelent the eſtate 8, the whole 

U Com= 
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Commons: And every Statute there made iS 
of ag ſtrong effect in the Law, as ik all the 
Commons were there pꝛeſent perſonally at the 
making thereof. And like as there nxded no 
P2oclamation,if all were there pꝛeſent in their 
own perſon ; ſo the Law p:eſumeth there ner⸗ 
deth no Pꝛoclamation when it is made by 
their autho:ity : and then when it is enacted, 
that it ſhall be pꝛeclaimed, Ec. that is but of 
the favour of the makers of the Statute, and 
not of neceſſity ; and it cannot therefo:e be ta⸗ 
ken, that their intent was that tt ſhould be 
void if it were not pꝛoclaimed. Nevertheleſs 
ſome be of Opinion, that if a man befs;e the 
day appointed foz the Pꝛoclamatton offend the 
Statute, that he ſhould not in that Caſe be 
puniſhed ; foz they ſay that the Intent of the 
Makers of the Statute ſhall be taken to be, 
that none ſhould be puniſhed befo:e the day: 
which is a doubt to ſome other. But admit 
it be as they Cay, that he ſhall be excuſed, yet 
he is not excuſed by the Ignozance of the Law, 
= becauſe the Intent of the Makers exculeth 
im. 

Doct. It is enacted in the 7. pear of R.. cap 6 
that every Sherif ſhall pzoclaim the Statute of 
W-uchelter thte times every year in every Mar= 
ket=town, tothe intent the Pfendo:s ſhali not 
be excuſed by Ygnozance : and it ſemeth by 
thoſe woꝛ de, that if no P:oclamation de made, 
that the Offendo: mey be excuſed by Jgno= 
rance. 

Stud, Home take the intent of that Statute 
to be, that the people by that Pꝛoclamation 
(ould have knowledge of the Statute of 

ie 
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Wincheſter, to the intent that the Forfeiture 
therein may be taken as well in Conſcience ag 
in Law: and ſome take the Statute to be of 
ſuch rffect as thou ſpeakeſt of, ther is to ſap, that 
no Foꝛ feiture ſhould grow upon the Dtatute of 
Wincheſtcr againſt them that were Janozant , 
but P2:oclamatton were made accozding to 
the ſaid Statute of Richard, Ind if it be fo 
taken, the Statute of Winchcſt.c is of ſmall 
effect againſt moſt part of the people; koz cer= 
tain it is that the ſaid Pzoclamacion is not 
made: but admit it be as they ſap, then they 
that be Jgnoz ant be excuſed by the ſaid parti⸗ 
cular Eſtatute ſpecially made in that Caſe,and 
not by the general Rules of the Law : and 
ſomerimes, in divers Dtatutes penals, they 
that be Ignoꝛant be excuſed by the ſelf Sta⸗ 
tute, as it is upon the Statute of Richard the 
2 the 13 pear, tle 1. Statute, and the laſt Chap. 
where it is enacted, that if any perſon take a 
Benefice by P2uviſſon. that he fh1{l be þaniſhed 
the Realm and fozfeit all his Goods, and that 
it he be in the Realm, he avoid with.n 6 werke 
after he hath accepted ſt, and thit none ſhall 
receive him that is ſo baniſhed after the (aid ix 
weeks, upon like Fozfeiture, if he have know⸗ 
tedge : and ſo He that hath no knowledge 18 
excuſed by the expzeſs woꝛds of the Statute, 
And in like wiſe he that offendeth againſt Mag. 
Cha, is not Excommenged, but he Have knotz= 
ledge that it is p2ohibir that he doth; Foz 
they be onely Excommenged, by the Sentence 
called Sententia lata ſuper Charras, that do it . 
ungle, oz that doe it by Jgno2ance, and coꝛ⸗ 


rect not themſelves with n 15. days after ther 
B 2 have 
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Have warning. And ſometime they that be ig- 
nozant of a Statute be excuſed from the Pe = 
nalty of the Statute, becauſe it ſhall be ta⸗ 
ken that the Intent of the Makers of the Sta- 
tute was, that none ſhould be bound but they 
that have knowledge : but that any man ſhall bc 
diſcharged in che Law by Jgnozance of the Law, 
onely foz that he is ignozant, I know few Ca⸗ 
ſeg , except it might be applied to Inkants that 
be in their Jnfancy, and within years of dil⸗ 
cretton ; foz ik Ignozance of the Law ſhoubd 
excuſe in the Law, many Offendozs would pꝛe⸗ 
tend Jgnozance. 

Doct. Shall an Inkant that hath Diſcretion, 
and knoweth good from evil, be puniſhed by a 
penal Statute that he is ignozant in? 

Stud. It the Statute be, that fo: the Df- 
fence he ſhould have co:pozal pain, J think he 
thall be excuſed, and have no cozpozal pain: 
but J ſuppoſe that that is not fo: the Jgno= 
rance ; fo: though he knew the Statute, and 
willingly offended, yet J think he ſhall have no 
co2pozal pain; as where he pleads Joyntenan= 
cy by Ded that is found againſt him, oz if he 
plead a Recozd in Alliſe, and fatleth of it at his 
dap: but that is becauſe the Law p:eſumerh 
that it was not the intent of the Makers of the 
Statute that he ſhould have that puniſhment. 
But tf he be of years of diſcretion to know 
good from evil, whether he ſhall then fozfett 
the penalty of a penal Statute, it is moze 
doubt: fo it is commonly holden, that if an 
Inkant had not ben excepted in the Statute of 
Foꝛe judgment, that the Fozezudgement ſhould 


have bound him, and lo ſhall his Ceſler, = 
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his levying ot a Croſs againſt che Statute ; oz 
it he be a Gardein of a Piiſon, and luffer a 
P2tloner to Eſcape, he ſhatl pay the Debt, be= 
cauſe the Statutes be general: and if he ſhould 
by the Statutes be bound within age, like rea= 
ſon will that he may by a Statute penal lee 
his Goods. 

DoR. It an Jnfant do a Murther oz Felony 
nt ſuch years as he hath dilcretion to know the 
Law hall he not have the puniſhment of the 
Law as one of full age? 

stud. J think pes; but that is by an old 
Maxime of the Law, foz eſchewing of Mur= 
thers and Felontes: and ſo it is of a Treſpaſs. 
But theſe Tales run not upon the ground 
of Ignozänce, but with what ans Jnfants 
ſhall be puniſhable oz not puniſhable foz the 
tenderneſs of their age, though they be not tg= 
noꝛant. 

Dt, Be not yet Knights and Noblemen, 
that are bound moſt p:operly to ſet their ſtudy to 
acts of Chivalry, fo: defence of the Realm, the 
Musbandmen, that muſt uſe Tillage and Huſ= 
band2:te foz the (ſuſtenance of the Comminalty, 
and that may not by reaſon of thetr Labour pur 
themſelves to know the Law, diſcharged by 
Jgno:ance of the Law? 

Stud. No verily : fo: ſth all were Makers of 
the Statute, the Law pꝛeſumeth that all have 
knowledge of that that they make, as it is ſatd 
befoze : and as they be bound at their peril to 
take knowledge of the Statute that they 
make, ſo be all them that come akter them. 
And as fo: Knights and other Nobles of the 
Realm, me ſeemeth that ny ſhould be bound 
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to take knowledge of the Law as well as any 
other within the Realm, except them that give 
themſelves to the ſtudy and exetciſe of the Law, 
and except Spiritual Judges, that in many 
Cafcs be bound to take knowledge of the Law 
of the Realm, as it is ſaid befoze in Chap. 25. 
Fo: chough they be bound to acts of Chivalry 
fo: the defence of the Realm, yet they be bound 
alſo to the acts of Juſtice, and that (it ſæmeth) 
moze then other be, by reaion of their great 
Poſſeſſiong and YÞ4thozity, and foz the well⸗ 
o:dering of the Tenants, Servants and Meigh⸗ 
doꝛs that many timeg have need of their help; 
and alſo becauſe they be oft called to be of rhe 
King's Counſel, and to the general Councils 
of the Realm, where their Counſel is right 
expedient and neceiſary fo: the Commonwealth. 
And thetefo:e if the Moble⸗ men of this Realm 
would (ee their Childzen brought up in ſuch 
manner, that they ſhould have Learning and 
Knowledge moze then they have commonly uſed 
to have in time paſt, ſpecialiy ot the Gꝛounds 
and P2tnciples of the Law of the Realm, 
wherein they be inherit, (though they Had not 
the high cunning of the whole Body of the Law, 
but after ſuch manner as Mr. Forteicue in his 
Booh that he entitleth the Book, De Laudibus 
Leguni' Angliz advertiſeth the P2ince to have 
knowledge of the Laws of this Realm) J 
ſuppoſe it would be a great help hereafter to the 
miniſtration of Juſtice of this Realm, a great 
Durety foz himſelf, and a right great Glads 
neſg to all people. Fo! certain it is, the moze 
part of the people would mo:e gladly hear that 
their Kulerg and Governo!s intended to _ 
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them with wiſe dom and Juſtice, then with Pow⸗ 
er and great Retinues. But Ignozance of the 
Ded many times excuſeth in the Laws of Eng- 
land: and J ſhall ſhoztly touch ſome calcs there= 
of, to ſhew where it ſhall excuſe, and where it 
walt not excuſe ; and then the Reader may ad. 
to it after his pleaſure, and as he ſhall think to 
be convenient. 


CHAP. XLVII. 


¶ Certain Caſcs and Grounes where Ignorance of 
the Dced excuſeth in the Laws of Erglazd, 
and where not. 


F aman buy a Hozſe in open Market of him 
that in right had no P2operty to him, not 
knowing but that he hath Right, he hath good 
Title and Right to the Hozſe, and the Igno⸗ 
rance ſhail excuſe him. But if he had bought 
him out of the open Market, oz if he had 
known that the Seller had no Right, the buy= 
ing in open Market had not excuſed him. Allo 
it a manretain another man's Servant, not 
knowing that he is retained with him, the Ig⸗ 
noꝛance exculeth him both of the Offence that 
was at the Common Law again&t the Maxime 
that pꝛohibited ſuch retaining of another man's 
Servant, and alſo againſt the Statute 33 Ed- 
ward 3. whereby it ts piohibit, upon pain of 
Impziſonment, that none ſhall retain no Ser⸗ 
vant that departeth within his term, without 
licence oz reaſonable cauſe : foz it hath been 
alway taken, that che Jntent of the Makers 
of the latd Statute was, that they that were 
U 4 * 
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ig nozant of the fürſt Retatnour ſhould not run 
in any penalty of the Dcatute. And the ſame 
Law is of him that retaineth one that is ward 
to another, not knowing that he is his ward. 
And it Homage be due, and the Tenant after 
that the Homage ts due maketh a Feoffment, 
and after the Lozd, not knowing of the Feoff⸗ 
ment, diftraineth fo: the Homage; in that caſe 
that Janozance ſhall excule him of his Dam⸗ 
Wages in a Replevin, though he cannot avow 
fo: the Homage. But if he had known of the 
Feoffment, he ſhould have yielded Damma⸗ 
ges fo: the wzongful taking, Wiſlo 1f a man 
be bound in an Obligation that he ſhall repair 
the Houſes of him that he ts bound to by ſuch 
a certain time, as oft as need ſhall require, and 
after the Houſes have need to be repatred, but 
he that is bound knoweth it not; that Igno⸗ 
rance ſhall not excuſe him, for He Hath bound 
Himſelf to it, and ſo he muſt take knowledge at 
His peril. But if the Condition had been, that 
he ſhould repair ſuch Houſes as he to whom 
he was bound ſhould aſſign, and after he Allign⸗ 
neth certain Houſes to be repaired, but he that 
is bound hath no knowledge of that Aflign⸗ 
ment ; that Jgnozance ſhall excuſe him in 
the Law, foz he hath not bound Himſelf to 
no KReparation in certain, but to ſuch as 
the party will aſſign, and if he aſſtgn none, 
He is bound to none; and therekeze ſith he 
that ſhould make the Aſſignement is pꝛivie to 


the Dee he is bound to give notice of his 
own 2 ent: butif the Aſſignment had 
bin ap d to a Stranger, then the Obligo: 
muſt h ken knowledge of the Aſſignment 
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at his peril. Al ſo if a man buy Lands where⸗ 
unto another hath Title, which the Buter know⸗ 
eth not, that Ignoꝛance excuſeth not him in 
the Law, no moꝛe then it doth of Gods. Alſo if 
a Servant come with his Maſter's Hoꝛſe to a 
Town that by CTuſtome may attach Goods fo: 
Debt. and upon a Plaint agatnſt the Servant 
an Officer of the Town by info:mation of the 
party attacheth the M iſter's Hozſe, thinking 
that it were the Servant's Hozle, that Jg= 
no:zance excuſeth him not: koz when a mon 
will doe an act, as to enter into Land, leiſe 
Goods, take a Diſtreſs, oz ſuch other, he muſt 
by the Law at his peril ſee that that he doch be 
lawfully done, ag in the Caſe befoze rehear= 
led And in like wiſe tf a Sheriff by a Rc- 
plevin deliver other Beuſts then were diſtroin⸗ 
ed, though that the party that diſtrainco ſhrw 
him they were the Came Beaſts, yet an Action 
of Treſpaſs lieth againſt him, and Jgnozance 
ſhall not excuſe him: foz he ſhall be compc1- 
led by the Law, as all Officers commonly be, 
to execute rhe King's w21t, at H.s peril, ac⸗ 
coꝛding to the tenc2 o? it. and to [re that the act 
that he doth be lawſuily dene. Vut otherwiſe it 
is, after ſome men, tf upon a Summons in a 
Prectic G05 e-dd i! the Sheriff by ivfo:marton of 
the Demandant (fummoneth the Tenant in ano - 
ther man's Land, thinking it fo: the Tenant's 
Land; there they ſay he ſhall be excuſed : foz 
in that Caſe he doth not ſeiſe the Land.ne take 
poſſeſſion tn the Land, but oncly doth ſummon 
the Tenant upon the Land; and the Witt com- 
mon eth him not that he. ſhall ſummon the 
Tenant upon his own Land, but gencrally 
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that he ſhall ſummon him, and knoweth not in 
what Land ; and then by an old Maxime in the 
A aw it is taken, that he ſhall ſummon him up⸗ 
on the Land in demand : and therefoze though 
He miftake the Land, and be ignozant of it, yet 
if the Demandant inkozm him that that is the 
Land that he demandeth, that ſufficeth to the 
—_— as to his entry foz the ſummoning, ag 
they ſay, though it be not the Tenant's. And 
Here I make an end ok theſe Queſtions fo: this 
time. 

DoR. I pꝛay the yet oꝛ we depart take a little 
moe pain in my deſire, 

Stud. what ts that? 

Do&. That thou woul dſt ſhew me thy mind in 
divers Caſes of the Law of the Realm, which 
C as me ſæmeth) ſtand not ſo clearly with Con= 
ſcience as they ſhould do. Ind therefoze I would 
gladly hear thy conceit therein, how they may 
ftand with Conſcience. 

Stud. Put the Caſes, and J Hall with good 
will ſay as I think to them. 


CHAP, XLVIII. 


CT The firſt Queſtion of the Doctour, how the Law 
of England may be (aid reaſonable, that pro- 
hibirech chem that be art aigned upon an 
Inditment of Felony or Mur- 
ther to have Counſel, 


Stud, Ethinketh that the Low in that 

Point is very good and indifferent, 
taking the Law therein ag it is. — 
f | an th & 


— ͤjͤK»ͤ „ - — 


CHAP TER XLVIII. 313 


Do, why ? what is the Law in this Point? 

Stud. The Law is as thou {aift, that he ſhall 
have no Counſel : but then the Law is farther, 
that in all things that pertain to the ozder of 
Pleading the Judges ſhall ſo inſtruc him and 
0zder him, that he ſhall run into no zeopardie 
by his Miſpleading. Is if he will plead 
that he never knew the man that was lain, oz 
that he had never a peny=-wozth of the Goods 
that is ſuppoſed that he ſhould teal ; in thele 
Caſes the Judges are bound in Conſcience to 
intozm him that he muſt take the general I= 
ſue, and Plead that he is not Guilty: fox though 
they be ſet to be indifferent between the King 
and the party as to the party and to the pꝛin⸗ 
cipal matter as they be in all other matters ; 
ret they be in this Ciſe to (re that the parte 
take no hurt in fo:zm of Pleading in ſuch mat⸗ 
ters as he ſhall ſhew to be truth of the matter. 
Ind that is a great favour of the Law. Foz in 
Ippeal, though the Juſtices of favour will 
molt commonly help fozth the party, and ſowe= 
time his Counſel alſo, in the fozm of Plead= 
ing, as they do alſo many times in Common 
Pleas; pet they might in thoſe Caſes, if they 
would, bid the party and his Counſel Plead at 
their peril. But they may not do ſo with Con⸗ 
ſcience upon Indicments as me ſcemeth: fox 
it were a great unreaſenableneſs in the Law,4f 
it ſhould pꝛoht bit him that ſtan deth in zeopardy 
of his life, that he ſhould have no Tounſel, and 
then to dzive him to plead afrtr the Ereight 
Rules and Fozmalitics of the Law that he 
knoweth not. 

Dot, But what if he be known fo: a com- 
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mon Ofendo:, oz that the Pudzes know by ex⸗ 
amination, oz by an eoldent pzeſumptton, that 
he is guilty, and ye Qgketh DHnaturry , 02 
pleadecth Milnolmer, o: hath ſome Record to 
plead, that he cannot plead after the form ; may 
not the Judges tu theſe C ales bid hem plead at 
His peril ? 

Stud. I ſuppoſe they may not: fo: though he 
be a common Offenda:, 02 that he be guilty, 
yet he ought to have chat the Law giveth Him, 
and that he ſhall have the effec ok his Pleas, 
and of his matters entred afcer the fo:m of the 
Law. And alſo ſometime a man by examt⸗ 
nation and by wirtnels may appear qgutlty 
that is not; and in like wiſe there may be a 
vehement ſuſpicion that he is guilty, and pet 
he is not guilty : and therekoꝛe fo: ſuch ſuſpi⸗ 
cion oz vehement preſumptions methinketh a 
man may not with Conſcience be put from 
that he ought to have by the Law, ne yet al⸗ 
though the Judges knew it of their own know- 
ledge. But if it were in Tppeal J ſappoſe 
that the Judges miqh: doe therein ag they 
could think beſt to be done in Conſcience : 
fo: there is no Law that bindeth them to in⸗ 
struct him, (but as they doe conmonly to 
the parties of favour tn all other Caſes) but 
they may, if they will, bid him plead at Hig 
pertl, by adhice of His Counſel : and tk the 
Appellee be Booz, and have no Counſel, the 
Court muſt Align him Counſel . if he ask 
it, as they muſt doe tn all other Caſes: and 
that methinketh they are bound to doe in 
Conſc tience, though the Pppellee were never 
fo g:tat an Offendoz, and though the Judges 

new 
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knew never ſo certainly that he were gutlty 
foz the Law bindeth them to doe it. And ſo 
methinketh thot there is great diverſity be= 
tween an Yndictment and an Appeal. And the 
reaſon why the Law p2:ohtbiteth not Counſel 
in Appeal es 1t doth in an Indiament, J 
ſuppole is this: There is no Appeal bꝛought, 
but that of common pꝛeſumption the Appel⸗ 
lant hath great maltce againſt the Appellee; 
as when the Appeal is bzought by the wife 
of the death of her Husband, oz by the Don 
of the death of his Father, oz that an 4p- 
peal of KBobbery is bzought fox ſtealing of 
Goods. Ind therefoze if the Judges ſhould 
in thoſe Caſes ſhew themſelves to indttuc the 
Ippelleresg , the Þppcllants would grutch and 
think them partial: and therekoze ag well 
fo: the indemnity of the Court, os ck the 
Appellee tn Caſe that he be not qutlty, the 
Law ſuffereth the Appetlee to have Counſel. 
But when that a man ts indicted at the King's 
Sutt, the King intendeth nothing but Ju⸗ 
ſtice wtih favour, and that is to the reſt and 
quietneſs of his faithful Subjects, and to pull 
away M19doers among them charitably : and 
therefo:e he will be contented that his Juſti⸗ 
ces ſhall help fo:th the Offendozs accozding to 
the truth, as far s Reaſon and Juftice may 
ſuffer And as the King will be contented 
therein, it is to pꝛeſume that che Counſel will 
be contented ; and ſo there is no danger there= 
by, neither to the Court ne to the party. 
And as J (uppoſe foz this reaſon it began 
that they ſhautd have no Counſel upon In⸗ 
dicments, and that hath ſo long —Y 
p that 
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that it is now grown into a Cuſtome, and in⸗ 


to a Maxime of the Law, that they ſhall none 


have. 
Do&, But it the Judges knew of their own 
knowledg that the Indice is guiltr, and then 


he pleadeth Miſnoſmer, oz a Reco:d that he 


was aucerfoits arratgned, and ac quit of the ſame 
Murt her oꝛ Felony, and the Judges of thetr 
own knowledge know that the Plea ts un- 
_ may they not then bid him plead at his pe⸗ 
bil. 

Stud. I think pes: but if they know of their 
own knowledge that he were guilty of the Mur⸗ 
ther oz Felony, but that the Plea was untrue 
they knew not, but by conjecture oz inkozmation, 

think they might not then bid him plead at 

ts pertl. 


CHAP, XLIX. 


F Theſecond Queſtion of the Dodour, whether 
Warranty of the younger Brother chat is taken 
as Heir, becauſe it is not known but that the 

eldeſt Brother is dead, be in Conſcience 
a Bar unto the eldeſt Brother, 
as it is in the Law. 


Dog. A Man ſeiſed of Lands in Fe hath Il⸗ 
| ſue two Dous, the el deſt Son goeth 
deyond the Sea, and becauſe a common voice 
is that he is dead, the younger Bzother is ta⸗ 
ken fo: Heir, the Father dieth, the younger 
Wzother entreth as Meir, and alteneth the 
Land with a warranty, ann dieth without any 
Heir of his body, and after the elder Bzot : 
comet 


— 4 * 


— * 


CHAPTER xXLIX 375 


cometh again, and claimeth the Lend as Heir 
to his Father : whether ſhall he be barred by 
that warranty in CTonlctence, ashe 18 in the 
Law: 

Stud. It is a Maxime in the Law, that the 
eldeſt Bother ſhall in that Ceſe be barted; and 
that Maxime is taken to be of as ſtrong effect 
in the Law, as ik it were ozdained by Statute 
to be a Bar. And it is as old a Law that ſuch a 
warranty ſhall bar the Heir, as it is that the 
Inheritance of the Father ſhall onely deſcend 
to the eldeſt Hon Ind (ith the Law ſo is, whe 
then ſhould not Conſcience follow the Law, as 
well as it doth in that point that the elde& Hon 
ſhall have the Land? 

Doct · Fox there appeareth no reaſonable cauſe 
whereupon the Maxime might Have a law 
ful beginning: Foz what reaſon is it that the 
warranty of an Inceſtoz that hath no Bight 
to Land ſhould bar him that hach Right? 
Ind tf tt were 02dained by Statute , that one 
man ſhould Have anather man's Land, and no 
cauſe is exp:eſſed why he ſhould Have it; in 
that Cale , though he might hold the Land 
by fozce of that Statute, yet he could not hold 
it in Conſcience, wit hout there were a cauſe why 
he ſhould have it. And theſe Caſes be not like, 
as me ſeemeth, tothe Fozfetture of Gods by 
an Outlawzy: foz J will agrœ foz this time, 
that that Foꝛfeiture ſtandeth with Conſcience, 
becauſe it is oꝛdained fo: miniſtration of Ju= 
ſtice; but I cannot perceive any ſuch Caſe here: 
and therefoze methinketh that this Caſe ts lie 
to the Maxime that was at the Common Law 
of weck of the Sea, that is to ſay, that it a 
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man's Gods had been w:ecked upon the Sea, 
that the Gods ſhould have bin immediately foꝛ⸗ 
fetted to the Ring. Ind it is hotden by all Do⸗ 
«ours, that the Law ts againſt Conſcience, ex⸗ 
cept in certain Caſes that were too long to re⸗ 
. Hearſe now. And it was 02dained by the Sta⸗ 
tute of Weſt m. 1. that if a Dog oꝛ Cat come az 
{tive to the Land, that the Owner, ik he prove 
the Goods within a year and a dap to be his, 
ſhati have them; whereby the ſaid Law of 
wꝛechks of the Sta is made moꝛe ſuffera ble then 
it was befoze. And ſome think in this caſe that 
this warranty is no Bar in Conſcience, though 
it be a Bar in the Law, 

Stud. I pꝛay thre keep that caſe of w2eck of the 
Sea tn thy remembzance, and put it hereafcer 
as one of thy Mueſttoas, and thereupon ſhew 
me thy farther minde therein, and TJ ſhall with 
good will ſhew thee my minde. And as to this 
Cale that we be in now, methinketh the Max= 
tme whereby the Warranty ſhall be a Bar is 
good and reaſonable ; fo: it ſemeth not againſt 
Reaſon that a man ſhall be bound, ag to tem⸗ 
pozal things, by the act of his Anceſtoz to 
whom he is Heir : koz like as by the Law it 
is ozdained, that he ſhall have advantage by 
the ſame Inceſtoz, and have all his Lands by 
diſcent, it he have any right; ſo it ſeemeth that 
it is not unreaſonable, though the Law . foz 
the p2 ivity of bloud that is between them, ſuf-= 
fer him to have a diſadvantage by the ſame 
Anceſtoz. But tf the Maxime were, that if 
any of his Anceſtozs, though he were not Heir 
to him, made ſuch a warranty, that tt ſhould 
bs a Bar; J think that Maxime were Ka 
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Conſcience, fo in that caſe there were no ground 
noꝛ conllderation to pꝛove how the ſatd Maxime 
(ould Have a lawful beginning, wheretoze it 
were to be taken as a Maxime againſt the Law 
of Reaſon. Put methinketh it is otherwiſe 
in this Caſe, foz the reaſon that J Have made 
befoze. 
Dot, It the Father binde him and his 

Heirs to the payment of a Debt, and die; in 
that caſe the Son ſhall not de bound to pay the 
Debt, unleſs he have Iffets by diſcent from 
his Father. Ind lo J would agre, that it this 
man have Aſlets by diſcent from the Anceſtoz 
that made the war rantie, that he ſhould have 
been Barred: but elſe methinketh it ſhould 
_ hardly with Conſcience that it ſhould be 
a Bar. 

Stud. In that Caſe of the Obligation the 
Law is as thou ſapeſt; and the cauſe 18, fox 
that the Maxime of the Law in that Caſe ig 
none other, but that he ſhail be charged if he 
have Aſſets by diſcent: But ik the Maxime 
had been general, that the Heir ſhould be bound 
in that Caſe without any Affe: 9, oz if it were 
ozdatned by Statute that it ſhould be fo, J 
think that both the Maxime and the Statute 
ſhould well Gand with Conſcience. And like 
Law is, where a mon ts vouched as Heir, ho 
may Enter ag he that hath nothing by dif(= 
cent: But where he Clatmeth the Land in 
his own Right, where the warranty of his 
Anceſtoz ſhall be a Bar to him, thqugh he 
have no Aerts from the ſame Inceftoz : and 
though it be ſatd in Ezechiel cap. 18. That the 
Sonne ſhall not Brar che withednefie of che Facherg 
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that is underffood ſpiritually. But as to tem= 


pozal Goods, the Opinion of Doctozs is, that 
the Son ſometime may bear rhe offence of his 


ather. 

Do&. Now that J have heard thy mind in 
this Caſe, I will take adviſement therein till 
a better leiſure, and will now pꝛoceed to ano⸗ 
ther Queſtion, 

Stud. I p3zay thee doe as thou ſayeff, and 
call with good will make anſwer thereto as 
well ag I cati, | 


CHAP, L. 


The thied Queſtion of the DoRour z If a man pro. 
cure a callaceral Warranty, to extinR a Right that 
he knoweth another man hath to Land, whe» 
thec it be a Bar in Conſcience, as ir is in 
the Law, or not, 


Doct. A Man is diſſeiſed of certain Land, the 

Diſſetſoꝛ ſelleth the Land,#c.the Tlie⸗ 
nie, unowing of the Diſſe tun, obtaineth a Re⸗ 
leaſe, with a Warranty of an Inc eſtoꝛ collateral 
to the Difſetſee, that knoweth alſo the Right of 
the Diſletſe ; that Anceſtoz collateral dieth, 
after whoſe death the warranty diſcendeth up⸗ 
on the Diflriſee : whether may the Altenee in 
that Caſe hold the Land in Conſcience as he 
may by the Law? 

Stud. Sith the warranty is diſcended upon 
him, whereby he is barred in the Law, me⸗ 
thinketh t(az he ſhall alſo be barred in Con⸗ 
ſeience 3 and that th Cale (lik zo the Cale 
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in the next Chap. befoze. whertin J Have ſaid, 
that(ag methinketh) it is a ar in Conſcience. 

Doct. Though it might be tahen foz a Bar in 
Conſcience tn that Cale , yet methinketh in 
this Caſe it cannot. Foz in that Caſe the 
younger 1B:other entred as Heir, knowing 
none othet but that he was Heir of Right, and 
after, when he ſold the Land, the Buyer knew 
not but that he that fold tt Had good right to 
Sell it, and ſo he was ignoꝛzant of the Titie of 
the eldeſt Bzother ; and that ignozance came 
by the defoult and abſence of Himſelf that wag 
the eldeſt Bzother ; But in this Caſe as well 
the Buyer, as he that made the col{ateral 
warranty, knew the Right of the Diſlriſee , 
and did that they could to extind the Right, 
and ſo they did as they would not ſhould have 
deen done to them: and ſo it ſeemeth that he 
wn hath the Land may not w.th Conſ\civnce 

Ap it. 

Scud. Though it be as thou ſapeſt that all 
they offended in obtaining of the (aid collateral 
warranty; pet (ach offence is not to be conſl⸗ 
dered in the Law, but it be in very ſpectat ca⸗ 
ſcs : for if ſuch Altedgings ſhould be accepa 
ted in the Raw, Releaſes and other w2itings 
ſhould be of ſmall cffect, and upon every light 
ſurmiſe all wꝛitings might come in Tryal, 
whether they were made with Confcience 8z 
not. Therefoter to avold that inconvenience, 
the Law will dzive the party to anſwer onely 
whether it be his Deed oz not, and not whether 
the Ded were mare with Conſcience oz again 
Conſcience : and though the party may be at a 
miſchief thereby, yet the L A will rather _ 
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the miſchief then the lald inconvenience, And 
like Law ig, if a Woman-=covert foz dzead of 
her Hus band by compulſion of him levy a Fine, 
yet the woman after her Bugband's death 
Wall not be admitted to ew that matter in a⸗ 
voiding of the Fine, foz the tnconvenience that 
might follow thereupon. Ind after the opinion 
of many men, there is no remedy in theſe Ca⸗ 
ſes in the Chancerie. Foz they lay that where 
the Common Law, in Caſes concerning Inhe⸗ 
ritance, putteth the party from any Aver⸗ 
ment fo: eſchewing of an inconvenience that 
might follow of it among the people, that if 
the ſame inconvenience ſhould follow in the 
Chancerie, if the ſame matter ſhould be plead⸗ 
ed there, that no Subpœna ſhould lie tn ſuch Ca⸗ 
ſes : and ſoit is in the Caſes befoze rehearſed ; 
foz ag much Ueration, Delay, Coſts and Ex⸗ 
pences might grow to the party, if he ſhould 
be put to anſwer to ſuch Averments tn the 
Chancery, as if he were put to anſwer to them 
at the Common Law: and therefo:e they think 
that no Subpœna lieth in the (aid Caſes, ne in 
other like unto them. Nevertheleſs J do not 
take it that their Opinion 18, that he that 
bought the Land in this Caſe may with good 
Con.cience hold the Land, becauſe he ſhall not 
be compelled by no Law to reſtoze it; but that 
he is in Conſcience and by the Law of Reaſon 
bound to reſtoꝛe tt, oz otherwiſe to recompence 
the party, ſo as he ſhall be contented. Ind J 
ſuppoſe verily it (s ſo, it he will keep his Soul 
out of peril and danger. Ind, after ſome men, 
to theſe Cafes may be reſembled the Caſe of a 
Fine with Non-claim, that 1s 2 
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koze in the 24. Chapter of this Book, where a 
man, knowing another to have Night to cer⸗ 
rain Land, cauſeth a Fine to be levied there= 
of with Pꝛoclamation, and the other ſuffereth 
five years to paſs without Claim; in that 
Caſe he hath no remedie neither by Common 
Law noz by Subpcens, and that yet he that levied 
the Fine is bound to reſtoze the Land in Con= 
ſcience. And methinketh J could right well 
agree that it ſhould be ſo in this Caſe, and 
that ſpecially, becauſe the parte himſelf 
knoweth perfectly that the ſaid collateral War⸗ 
_ was obtained by Covin and againſt Con⸗ 
ctence. 


CHAP. LI. 


A The fourth Queſtion of the D.Rour is of the Wreck 
of the Sea, 


DoR, I thre let me now hear thy minde 

how the Tau of England concerning 
Goods that be wzecked upon the Sea mop 
_— with Conſcience, foz I am in great doubt 
of tt. 

Scud. I pꝛay thee let me fir hear thine opi- 
nion, what thou thinkeſt therein, 

Doct. The Statute of Weltm, 1. that ſpeak⸗ 
eth cf tpzecks 9, that if any Man, Doz. o: 
Cat, come alive unto the Land ouc of the Ship 
62 Barge, that it ſhall not ve judged fo: werk: 
fo that if the party to whon the Hoods belcnr 
come within a year and a day, and pꝛove them 
to be hig, that he (hall have them; 0: elle that 
they ſhall remain to the King. Ind methinketh 
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that the ſaid Statute ſtandeth not with Con⸗ 
ſcience, foz there is no lawful cauſe why the 
partie ought to fozfert his Goods, ne the King 
oe: L0:0s ought to have them, foz there 18 na 
cauſe of Fozfejture in the party, but rather a 
cauſe of S6zrow and Heavineſs ; and lo the 
L aw ſermeth to add ſozrow upon (ozrow. Ind 
therefs:1e Doctours hold commonly, that he 
that Hath ſuch Gocbs is bound to Reſtitution, 
and that no Tuſtome may help; fo: they ſay 
it is againſt the'Commandment of God, Levir, 
19. where it is commanded, that a man ſhould 
love his Neighbor as h.mlelt, and that they (ay he 
doth not that taketh away his Netg)bour's 
Goods. But they agree, that if any man 
have coſt and labour foz the ſaving of ſuch 
Goods wꝛecked ſpeciaily foz ſuch Goods ag 
would periſh tit they lay d lin the water, as 
Sugar, Paper, Salt, Meal, and ſuch other, 
that he ought to de allowed fo2 his Coſts and 
Labour, but he muſt reſtoꝛe the Gedds, except 
he could not ſave them without putting his lite 
in jeopardy koz them; and then if he put his 
like in ſuch jeopardy, and the Owner by com= 
mon pꝛelumption had had no way to have ſaved 
them then 1t 18 moſt commonly hol den that he 
may k ep the Goods in Conſctence, But of o⸗ 
ther Goods that would not ſo lightly periſh, but 
that the Owner might of common pꝛeſumption 
ſave them himſelf, oz that might be ſaved 
without any peril of life, the takers of them 
be bound to Reſtitution to the Owner, whe⸗ 
ther he come within the year oz after the 

year, 
Ind methinketh this Caſe is — 
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like to a Caſe that J ſhall put. Jf there were 
a Law and Cuſtome in this Realm, oz it it 
were 0:datined by Statute, that if any Alien 
came thzough the Realm in Pilgrimage, and 
died, that all his Gods would be fozfeit ; that 
Law ſhould be again Conſcience, foz there id 
no cauſe reaſonable why the lad Goods would 
be fo:feit : Ind no moze methinketh there is of 
waeck. 

Stud. There be divers Caſes where a man 
ſhall leeſe his Goods, and no default in him: 
os where Beads ray away from a man, and 
they be taken up and pzoclatmed, and the Ow⸗ 
ner hath not heard of them within the year and 
the day, though he made ſufftctent diltgence to 
have heard of them; yet the Goods be fozfei- 
ted, nad no default in him. And ſo it is where 
a man killeth another with the Swozd of John 
ac Stile, the Sword ſhall te fozfert es a Beo- 
dand, and yet no defaulc is in the Owner. And 
ſo methinketh it may be in this Caſe ; and 
that filth the Common Law, befoze the ſa(d 
Statute, was, that the Goods wzecked upon 
the Sea ſhall be Fozfeit to the King, that 
they be alſo Fozfett now afrer the Sta⸗ 
tute, except they be ſaved by following the 
Statute ; fo2 the Law muſt needs reduce the 
P2opertics of all Goods to ſome man, and 
when the Goods be wzecked, it ſeemeth the 
Pꝛopertte is in no man: but admit that the 
P2opertie remain till tn the Owner, then tf 
the Owner percaſe would never Claim, then 
it ſhould not be known who ought to have them, 
end ſo might they be deſtroyed, and no pꝛollt 
come of them: wherefo:e methinketh it * 
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nable that the Law ſhall appoint who ought to 
Have them, and that hath the Law appointed to 
the nag, ag Sovereigne and Head over the 
people. 

Doc. In the Caſes that thou haſt put befoze 
of the Stray and Ve«cdand there be conſiderati⸗ 
ons why they be fo:feit, but it is not ſo here: 
and methinkech that in this Ciſe, tt were not 
unreaſonable that the Law would ſuffer any 
man that would take them, to take and keep 
them to the uſe of the Owner, ſaving his rea⸗ 
ſonable expenceg ; and this methinketh were 
moze reaſonable Law, then to pull the Pꝛo⸗ 
pertie out of the Owner without cauſe. Wut if 
A man in the Sea caſt his Goods out of the 
Ship as fozlaken, there Dsctours hold that e⸗ 
bery man may take them {awfully that will: 
But other wiſe it is (as they ſap ) if he th:ow 
2 out fo; fear that they ſhould overcharge the 

tp. 

Stud. Theie is no ſuch Law in this Realm cf 
Goods fozſaken : Foz though a man wave the 
pollcton of His Goods, and latth he fozſaketh 
them, yet by the Law of the Realm the Pꝛo⸗ 
pertte'rematneth (ill in him and he may leiſe 
them after whey he will. Ind if any man in 

e mean time put the Hoods in ſafegatd to the 
uſe of the Owner, J think he doth lawfully, 
and that he ſhall be allowed foz His reaſonable 
expences in that behalf, ag he ſhall be of 
Gods found; but he ſhall have no Bzoperty in 
them, no moze then in Goods fcund. And J 
would agree, that if a man y2c(cribe, that if 
he find any Hoot g within his Manoz, that he 
ſhould Have them as his cwn, that that Pꝛe⸗ 
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ſcription were void: fox there is no conſide= 
ration how the Pzeſcription might have a faw= 
ful beginning, but tn this Cafe methinketh 
there is. 

Doct. What is that? 

Stud. It is this The Ring ot the old Cuſtom 
of the Realm, as the Lozd of the narrow Sea, 
ts bound, as it is ſatd, to ſcour the Sea of the 
Piragg and petit Robers of the Sea; and ſo it 
is read of the noble King Sutnt Edgar, that he 
would twice in the year ſcour the Ses of ſuch 
Ptrats : but I mean not thereby that the Bing 
is bound to conduct his Merchants upon the 
Sea again(t all outward Enemies but that he 
is bound only to put away ſuch Pirats and pe⸗ 
tit Robbers. Ind becauſe that cannot be done 
without great Charge, tt is not ur.reaſonsble if 
he have ſuch Gods as be wꝛecked upon the Ses 
toward the Charge. 

Do&. Upon that reaſon J will take a reſpite 
till angther time. 


CHAP, Ll. 


4 The fifth Queſtion of the Doctour; Whether ir 
ſtand with Conſcience to p. ohibir a Jury of 
meat ard drink till they be agreed. 


17 one ok the 12. men ok an Enqueſt know 
the very truth of hig own knowledge, and 
inſtructeth his fellows thereof, and they will in 
no wiſe give credence to him, and therenpon , 
becauſe meat and dzink is pzohtbited them, he is 
dꝛiven to that point, that either he muſt —_— 
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to them, and give their Uerdict againſt his own 
knowledge and againſt his own Conſcience, oz 
Die fox Lack of Meat: How may the Law then 
ſtand with Conſcience, , that will dzive an 
ennocent to that extremity, to be either koz⸗ 
Cwozn, oz to be famiſhed and die koz want 
of meat ? 

Scud, take not the Law of the Realm to 
be, that the Jury after they be ſwozn may not 
Eat noꝛ dꝛink till they be agrerd of the Uerdic: 
but truth it is, there is a Maxime and an old 
Cuſtome in the Law, that they ſhall not eat 
noz dzink after they be worn, till they have 
given their Uerdic, without the aſſent and 1t- 
cenceof the Juftices, And that is oꝛdained 
by the Law foz eſchewing of divers inconve⸗ 
nie nẽies that might follow thereupon , and 
that ſpecially if they Could eat oz dꝛink at the 
coſts of the parties; and therefoze tf they doe 
contrary , it may be laid in an Arreſt of the 
Judgement: but with rhe aſſent of the Juſti⸗ 
ces they may both eat and dzink, As if any of 
the Juro:s fall fick be foze they be agreed cf their 
Uerdict fo ſoze, that he may not commune of 
the Mer dict, then by the aſſent of the Juſtices 
He may have meat and dꝛink, and alſo ſuch o⸗ 
ther things es be neceſſary foꝛ him; and his fel- 
lows alſo at their own Coſts, oz at the indiffe= 
rent Coſts of the parties, if they ſo agree, 02 by 
the oſlent of the Juſtices, may both eat and 
Dink. And there foze if the Caſe happen that 
thou now ſpeakeſt of, and that the Jury can 
in no wile gree in that Uirdict, and that ap= 
peareth to the Juſtices by examinatton, the 
Juſtices may in that Caſe lucker t hem to — 
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both meat and dꝛink fo: a time, to ſee whether 
thep will agree: and if they wilt in no wiſe a⸗ 
gree, J think that the Juſtices may ſee ſuch 
02dcr in the matter ag ſhall ſeem to them by 
their diſcretion to ſtand with Reaſon and Con= 
ſctence, by awarding of a new Enqueſt, and 
by ſetting Fine upon them that ther (hall find 
in dekault, oz otherwiſe as they ſhall think beft 
by their diſcretion ; like as they map doe tf one 
of the Jury die befoze Uerdict, oz if any ot her 
like Caſualtics fail in that behalf, But what 
the Juſtices ought to do in that Caſe that thou 
haſt put, in their dilcretion, J will not treat of 
at this time. 


CHAP. LIII. 


¶ The ſiath Queſtion of the Doctour; Whether the 
Colours that be given at the Common Law in Al- 
Aſſiſes, Actions of Tre'piſs, ans divers others 
Actions, Rind wi:h G:olcience, becauſe 
they be muſt commonly ſeigned, 
and be not true. 


Doct. I Pꝛay the let me hear thy mind ta what 

intent ſuch Colours be given, and (ith 
they be commonly untrue, how they may dand 
with Conſcience. 

Stud. The cauſe why ſuch colcurs be given 
is this: Thete is a Maxime und © Gzound 
of the Laws of Ege land, that if che Detendant 
oz Tenant in any Action plead a Plea tha: 
amounteth to the general Iſſlue that he ſhall 
be compelled to the general Jiſ1e ; and if he 
will not, he ſh 111 be condetn:1c> fog lack - an= 
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ſwer : and the general JCue in Aſſiſe is, that 
He that ts named the Diſſetſoz Hath done no 
wong, noz no Diſſeifin ; and in a W2tt of Entrie 
in the nature of Afliſe the general Iſſue is, 
that he Diſleiſed him not; and in an Action of 
Treſpi(s, that he ts not Guilty, And lo every 
Action hath his general Iſſue aſſigned by the 
Law: and the Tenant muſt of neceſſity either 
take the general Iſſue, oz plead ſome Plea in 
Abatement of the wozit, to the Jurisdicicn , 
to the party, oz elſe ſome War, 02 ſome matter 
by way of Concluſton. And therefoze if J. at 
St. infeoffe H. Hut of Land, and a Stranger 
b:ingeth an Aſſilſe again( the ſaid H. Hart foz 
the Land, whoſe Title he knoweth not; in 
this Caſe, if he ſhould be compelled to Hlead 
to the Point of the Aſliſe, that is to ſay,that he 
Hath done no wrong, ne no Diſſeiũn, the mat⸗ 
ter ſhould be put in the mouths of xtj. Lay= 
men, which be not Learned in the Law; and 
therefoze better it is that the Law be fo 02de= 
red, that it be put tn the determination of the 
Judges, then of Lay-men. And if the ſatd 
H. Hart, in the Caſe befo:te rehearſed, would 
Blead in the Bar of the Aſſiſe, that John at Scile 
was ſetſed, and enfeoffed him, by fo:ce whereof 
he entred, and asked Judgement ik that Aſſiſe 
ſhould {te againſt him; that Plea were not 
good, foꝛ it amounteth but to the general JC(= 
fue ; an» therefoze he ſhill be compelled to take 
the general Iſſue, oꝛ elſe the Iftle ſhall be a= 
warded againſt him for tack of anſwer. And 
there foꝛe to the intent the matter map be ſhew⸗ 
ed and Plended bekoze the Judges, rather then 
vekoze the Jurte, the Tenants uſe to give 
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the Plaintiff a Colour, that is to ſay, a Co⸗ 
lour of Acton whereby it ſhall appear that 
it were Hurtfull to the Tenanr to put that 
matter that he Bleadeth to the Judgement of 
xij. men: And the moſt common Colour that 
is uſed in ſuch Caſe is this; when he hath plec= 
ded that ſuch a man Enfeoffed him, as befoze 
appeareth, it is uſed that he ſhall Plead kar⸗ 
ther, und ſay that the Plaintiff claiming by a 
Colour of a Deed of Feoffment made by the ſaid 
Feoffoz befoze the Feoffment made to him, 
where no Right paſled by the Dee d, entred, 
upon whom he entrkd, and asked Judgement 
it the Aſliſe lie againſt him. In this Caſe, 
becauſe it appeareth to be a Doubt to unlearned 
men, whether the Land pals by the Deed with⸗ 
out Livery oz not, therefoze the Law ſuffereth 
the Tenant to Have that ſpeciall matter to 
bzing the matter to the determinatton of the 
Judges, And in ſuch Caſe the Judges map 
not put the Tenant from the Plea, foz they 
knew not as Judges but that it is true; and 
lo if any default be, it is tn the Tenant, and 
not in the Court. Ind though the truth be, 
that there were no ſuch Deed of Fecfment made 
to the Plaintiff as the Tenant pleadeth; ett 
methinketh there is no default in the Tenant, 
fo: 1 doth it to a good Intent, as befoze apea⸗ 
reth. 

Doct. JE the Tenant know that the Feoffoz 
made no ſuch Deed of Feoffment to the Plain= 
tiff, then there is a Default in the Tenant to 
Blead it, foz he wittingly ſaith agatnſt the 
truth; and it is holden by all Doctours, that e⸗ 
verp Lie ig an offence, moze oz leſs : fo; if it 2 
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of malice, and to the hurt of his neighbour,then 
it is called menascium pernic olum, and that is 
deadly In, and if it be in (pozt, and to the hurt 
of no man, noz of cuſtome uſeo, ne of pleaſure 
t hat he hath in lying, then it is venial fin and it 
is called in Litin mendacium jocoſum; and if tt 
be to the p:ofit of his neighbour. and to the hurt 
of no mau, then it is called venial (In, and it 18 
called in Litin meacacium officioſum : and though 
it be the leaſt of thoſe the, et it iS a venial fin, 
and would be eſcizewed. 

Stud. Though the Midwives of ZEzypr lied 
when they had reſerved the Maic-Ch.1dzen of 
the Hebrews, ſaping to the King Pharao, that 
the Hebrews had women that were cunning in 
the ſame craft, which ere they came had reler⸗ 
ved the Childzen alive, where indeed they 
themſcives of pity and of d:rad of God reſer⸗ 
bed them; pet Saint Hicrome expounded the 
Text following, which ſatth, that our Lozd 
therekoze gave them Houles, that is to be un⸗ 
derſtood, that he gave them Spiritual Bouſes, 
and that they had therefoze Eternal Reward * 
and tf they finned by that Lic, although it were 
but bental, pet I cannot ſe how they ſhould have 
therefo:e eternal Reward, And alſo if a mon, 
intending to ſlay another, ask me where that 
man is; is it not better foz me to lie, and ſay J 
cannot teli where he is. though J know tr,then 
to ſhew where he is, whereupon Murther ſhauld 
follow ? 

Do&: The deed that the Midwives of X2ypr 
did, in ſaving the Childzen, was merttozious, 
and deſerved Keward everlifting, if they be= 
litved in God, and did good deeds _ —_ 
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is to ſuppole they did. when they foꝛ the love of 
God refuſed the deathof the Jnnocents : and 
then though they made alie after, which was but 
vental fin, that could not take from them their 
Beward, fo: a venial ſin doth not utterly ex⸗ 
tint Charity, but letteth the fervour thereof : 
and therefo:e it may well ſtand with the woc 
of Saint H:erome , that they had foz their good 
derd eternal Houſes, and yet the Lie that they 
made to be a venial in. But nevertheleſs, if 
ſuch a Lie that is of it ſelf but venial be afﬀfir= 
med with an Oath, it is alway moztal, if he 
know it be falſe that he ſweareth. And to the 
other Queſtion, it is not like to this Mueſtion 
that we have in hand, as me le meth : fo: ſomes 
time a man fo: eſchewing of the greater evil 
may doe a le(s evil, and then the leſs is no of= 
fence in him; and ſoit is in the Caſe that thou 
Haft put, wherein becauſe it ig leſs offence to 
ſay he woteth not where he is, though he know 
where he is, then it is to ſhew where He 10, 
whereupon Murther ſhould follow, it is there= 
foe no ſin to ſay he woteth not where he 10: foz 
every man is bound to love his Meighbour, and 
if He ſhew in this Caſe where he is, knowing 
his death ſhould follow thereupon, tt ſcemeth 
that he loved him not, ne that he did not to hin 
as he would be done to. But in the Caſe that 
we be in here, there is no ſuch ſin eſchewed: 
Fo: though the party pleadeth the general J. 
ſue, the Jurte might find the truth in every 
thing; and therekoꝛe in that he ſaith that the 
Plaintiff, claiming in by the Colour of a Ped 
o#Feoffinenc, where nought paſſed, entred, ec. 
knowing that there wag no (ſuch Froffment, 
wa 
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was a Lie in him, ond a venial fr, ag methink⸗ 
eth. And every man is bound to ſuffer a deadly 
fn in his neighbour, rather then a venial fin in 
himſett. 

Stud. Though the Jury upon a general J(= 
ſuc may find the truth, as thou ſateſt. yet it is 
much moe dongeroug to the Jutie to {nquie of 
many Points, then ro inquire onely of one 
Point. And foaimuch as cur Lozd hath given 
a comm andment to every man upon his Neigh- 
bour ; therefoze every man is bound to fozce 
is much as in him is, that by him no occaſſion 
of offence come to his Neighbour: Ind fo; the 
ſame cauſe the Law hath oꝛdained divers Max⸗ 
tmes and Pzinciples, whereby Jſues in the 
King's Court may be joyned upon one Point in 
certain, as nigh as may be, and not genetallp, 
teſt offence might follow thereupon againſt God, 
and a hurt alſo unto the Jury. wherefoze it 
ſœmeth that he loveth not his Netghbour ag 
himſelf, ne that he doth not as he would be 
done to, that cffereth ſuch danger to his Meigh- 
bour, where he may well and conventently keep 
it from him, it He willi follow the ozder of the 
Law; and it ſfeemeth that he putteth Himſelf wil⸗ 
fully in jeopardy that Doth it, ag it is w:ſtten 
Eccle, 3, Qii amat periculum in illo peribit, thut ig 
to ſay, Me that loveth peril ſhall periſh in it, 
und he that putteth his neighbour in peril to ot 
fend, putteth himſelf in the lame; and ſo ſh»ulb 
he do, me ſeemeth, that would wilkulty take the 
general Iſſue, where he might conveniently Have 
the ſpectal matter. Ind furthermoze, it is no of- 
fence in Pinces and Rulers to ſuffer Ton= 


tracts, and buping and ſelling in Markets and 
Fairs, 
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Faits, though both Per jury and Deccit will 
follow thereupon, becauſe ſuc h Contt ads be ne⸗ 
ceſſary foz the Common wealth : lo it ſeemeth 
likewiſe, that there is no default in the party 
that pleadeth ſuch a ſpecial matter, to avoid 
from his Neighbour the danger of Perjury, ne 
yet tn the Court, though they induce him to it, 
as they do ſometime fo; the intent be foze rehears 
ſed. Ind in likewiſe ſome wl ſay, that if Ry= 
lets of Cities and Communaities ſometime foz 
the puniſhment of Felons, Murtherers, and 
ſuch other Offenders, will (to the intent they 


would have them to conkels the truth) ſay to 


them that be ſuſpected, that thep be infoʒmed of 
ſuch cettain Defaults oꝛ Miſdemeanozs tn the 
Offendoꝛzs, and that they do to the intent to 
have them coufeſs the truth, that though they 
were not lo infozmed, chat yer it is noofence to 
ſap thep were ſo tnfozmed, becauſe they doe it 
foz the Commonwealth: foz if Offendozs were 
ſuffered to goe unpuniſhed, the Commonwealth 
would eftſoons decay and utterly periſh, 

DoR. I will take adviſement upon thy reaſon 
in this matter till another ſeaſon, and J wil 
nom agk thee another Mueſtton ſomewhat lite 
unto this: I pzay thee let me hear thy minde 
therein. 

Stud. Let me hear thy Qneflion, and J ſhait 
with good will ſap a3 J th. ni theretn. 


y CHAP, 
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« The ſeyenth Qieſtion of the DoRour, coßcerning 
the Pleading in Aſſiſe, wircreby rhe Tenants aſe 
| ſometime to plead in ſuch manner 
that chey ſhall confeſs 
no Ouſter, 


Do. 1 is commonly nſed, as I have heard 
| Cap, that when the Tenant in Allite 
pleaderh chat a Stranger was ſetſed and en⸗ 
feoffed- hit, and giveth the Platnttf a Co⸗ 
lour in ſuch mannet u before appeareth in the 
x1vtiz. Chapter; that the Tenant many times, 
when he hath pleaded thus, and the Plalntitk 
claiming by a Colour of a Dred of ment 
made by the ſatd Stranger, where nought 
paſſed by the Deed, entred ; and that thin 
they uſe to ſap farther, upon whom A. B. 
entred, upon whom the Tenant entred ; 
where indeed che ſatd A. B. never entred, ne 
haply there wis never no ſach man: How 
can this leading be excuſed of an untruth ? 
and what reeſonable caufe can be why ſuch 
a Pieading ſhould be ſaffered again the 

truth 2 SS 
Stud. The £enuſe why that manner of Plea⸗ 
ding is ſuffered is this: It the Tenant by 
his Pleadtng confeſſed an tmmedtate Entrie 
upon the Plainttf, oz an immedtate putting 
out of the Plaintiff, which in French is cal= 
led an Quiter ; then ik the Title were after 
found foz the Hlaintiff, the Tenant by his 
confeſſion were attainted of the * 
; nd 
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And decatiſe it may be, that thoughthe Plein⸗ 
tiff Have ood Title to the Land, that pet the 
Tenant is no Diſſfeifoz ; therefoze the Te= 
nants uſe many times to piead in ſuch manner 
as thou haft ſaid befoze, to ſcve themſelves 
krom conkeſſing of an Ouſter : Ind ſo if there 
de any defaulc, it is not in the Court, ne in 
the Law, koz they know vot the truth cherein 
tul it be tried. Ind methinhe halſo the? here 
is in this coſe right liter default 02 none in the 
Tenant, nz in his Cotinſel, ſpectally it the 


* Counſel know that the CTenant is no Diſlet⸗ 


ſoz, But as to that Point. J pzay thee, that 
as thou haſt taken a reſpite ro be adpifkd, oz 
that thou ſhew thy full minde in the Quettt⸗ 
on of a Colour given in Aſſile, whereof men= 
tion is mode in the ſatd xlvitzy- Chapter, that 
IJ likewiſs mar have a like reſptte in this 
Caſe tili another time, to be adviſed, and then 
Y Hall with good will ſthew thee my full minte 
thetrin. | 
Doc. Y am rontent it be as thou fateſt. But 
J p2ay the that I may yet adde another Qae= 
tion tothe two Queſtions be foꝛe rehearſed of 
the Colonts in Alliſe, and fert thy mind therein, 
decauſe that ſoundeth much ts the ſame effect 
that the other do, (that is to lay) to pꝛove that 
there be divers things ſuffered in the Liw to be 
pleaded that be again the truth: and J per 
the iet me hereatter know thy mind in ali the 
Aue ions, and thou ſhalt then with a god weil 
know mine. : 
Scud. N pꝛey thre ſhew me the Ceſe tyat thou 
ſpeakett of. | 
Dod. It a men Stral a Hozle (ecrecly in the 
7 2 night 
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night, it is uſed that thereupon he ſhall be in⸗ 
dicted at the King's Suit, and it is uſed that 
in that Indiament it ſhall be ſuppoſed that he 
ſuch a day and place with Fozce and Arms, 
(that is to ſay ) with Staves, Swords, and 
Knives,*c.feloniouſly ſtole the Hozſe againſt the 
King's Peace ; and that fozm muſt be kept in 
every Jndictment, though the Felon had net⸗ 
ther Swozd noz other Weapon with Him, but 
that he came ſecretly without weapon : How 
can it there foꝛe be excuſed, but that therein is an 
untruth ? 

Stud. It is not alledged in the Jndictment by 
matter in deed that he had ſuch Weapon, fo: the 

kozm of an Indicment is this, 

Inquiratur pro Domino Rege, ſi A tali die & anno 
apud talem locum vi & armis, videlicet Gladiis, &c. 
talem Equum talis hominis cepit, &c. 

And then the twelve men be onely charged 
with the Effect of the Bill, that is to ſay, whe= 
ther he be guilty of the Felony oz not, and not 
whether he be guilty under ſuch manner and 
fozm as the Bill ſpecifieth oꝛ not: and ſo when 
they (ay Billa vera, they Cay true, as they take 
the Effect of the Bili to be. And therefoze if 
there were falſe Latin in the Bill of Indic⸗ 
ment, and the Jury ſaith B la vcr yet chetr Uer⸗ 
dick is true: fox thetr Uecrdic ſtreteheth not 
to the truth oz fal ſhood of the Latin, but to the 
Felony, ne tothe Fozm of the woz de, but to 
the Effect of the matter; and that is to en⸗ 
qutre whether there were any ſuch Felony done 
by the pe: ſon 02 not. And though the Bill va⸗ 
ty from the dap, from the year, and alfo from 
the place where the Felony was done in, lo it 

varx 
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pary not from the Shire that the Felony was 
done in, and the Jury ſatth Billa vera, they Have 
given a true Uerdic; koz they are bound by 
their Oath to give their Uerdict accoz ding to 
the Effect of the Bill, and not accozding to 
the Fo:m of the Bill. And lo is he that ma= 
keth a Now bound likewile to that that by the 
Law is the Effect of his Þvow, and not onely to 
the wozds of His Avow. And if a man avow 
never to eat white-meat, yet in time of extreme 
neceſſity he may eat white-meat, rather then 
die, and not bzeak his vow, though he effir= 
med it with an Oath : fo by the Effect of his 
Avow extreme neceſſity was excepted, though 
it were not expꝛeſly excepted in the words of 
the Avow Ind lo likewiſe though the wozds of 
the Bill be, to enquire whether ſuch a man,ſuch 
a day and year, and in ſuch a place, did ſuch a 
Felony; pet the Effect of the Bill ig,to enquire 
whether he did the Felony within the Shire oz 
no: and there foze the Juſtices befeze whom 
ſuch Jndictments be taken moſt commonly in⸗ 
toꝛm the Jury.that they are bound to regard the 
Effect of the Bill, and not the Foꝛm. And there⸗ 
fo:e there is nountruth in this caſe, neither tn 
him that made the Pill, ne yet in the Jury, as 
me ſemeth. 

Doct. But if the party that owed the Hoꝛſe 
bzing an Action of Trelpalg,and declareth that 
the Defcndant took the Hozſe with Force and 
arms, where he took him without Fo:ce and 
arma; how may the Plaintiff there be excuſcd 
of an untruth ? 

Stud. Ind if the Plaintiff lurmiſe an untruth, 
what is that to the Court. oz to the Law ? fox 

73 ther 


342 _ DIALOGUE u. 


hey mut belit ve the Plaintiff, tili that that 
{th be denied by the Pefendant. Ind pet 8 
this Caſe is, there is no untruth in the Plain⸗ 
tiff, to far he took the Hozſe with Fozce and 
arms, thoagh he came never fo ſecretly and 
without weapon: fo: every Treſpals is in the 
Law done with Fozte and Ams; fo that if 
he be attain:ed and found guilty of the Treſ= 
paſs he ts attainted of the Fozce and arms: 
and fith the Law judgeth every Treſpals to be 
done with Fozce, therefoze the Plaintiff ſaith 
truly, that he took him with Fozce, ag the 
Law meaneth ty be Fozce. Foz though he tak 
the Ho:le ag a Felon, pet upen the felonioug 
taking, the Owner may take an Action of 
Treſpaſs if he will; fo: every Felony ig a 
Treſpaſs and maze. And ſo I have ſhewed 
thee ſome part of my minte, to pzove that in 
thoſe Caſes there ig no untruth, neither in the 
arties, netther in the J:ry, oꝛ inthe Law. 
everthele(s, at a better leiſure J will ſhew 
the my mind moe fully therein with god will, 
as theu haſt pꝛomiſed me to do tn the Caſes of 
—— of the Bile and of the Puſter, that 
e befoze rehearſey, * , led 
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CHA f. LV. 
CF The eighth Queſtion of the DoRour ; Whether 


the Statute of xly, of Edward the third of 
Sylva cædua ſtandeth wich 
Conſcience. 


Doct. I N the 45. ppar of the Reign ok Ed. 3. it 
was enacted, that a Pꝛohibition ſhould 

lie where aman is impleaded in the Court= 
Chzidtan foz Diſmes of wood of the age of 
xx. year oz above, by the name of Sylva czdua : 
how map that Statute ſtand with Conſcience, 
that is ſo directly againſt the Liberty of the 
Church, and that iv made of ſuch things as 
the Parltament had no aathozity to make any 
Law of ? 

dtud. Jt appeareth in the ſatd Statute, that 
it is enacted, that a P2ohibition ſhould tie tn 
that Caſe as it had uled to do befoze that time; 
and if the P;ohibitton lay by a Pꝛeſcription 
befoze the Dtatute, why is not then the Sta= 
tute good ag a Confirmation ok that Pieſcrip⸗ 
tion: | 

Do&R.JEf there were ſuch a Pꝛeſcription befoze 
the Statute, that P:eſcriprion was void ; foz 
it pz0hibiteth the payment of Tithes of Tras 
of the age of xx yrar 02 above, and paying of 
Tithes is grounded as well upon the &aw of 
God, as upon the Law of Reaſcn , and againſt 
thoſe Laws lieth no Pꝛeſcription, as it is hol= 
den moſt commonly by all men, 

btud. That there was ſuch a Pzelcription 

| Y 4 bekoze 
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de toze the ſaid Statute, and that if a man be⸗ 
foze the lald Statute had been ſued in the Spi⸗ 
ritual Court to Tithes of wood of the age of 
xx. b ac 02 above, the Pꝛohibitton lay, appear⸗ 
eth in the laid Stat : and it cannot be though 
that a Dtatute that is made by Authozity of 
the whole Realm, as well of the King and of 
the Lo:ds Spiritual and Tempozal, as of aft 
the Commons, will recite a thirg againſt the 
truth. Ind furrhermoze, I cannot ſ& how it 
can be grounded by the Law of God oz by the 
Law of Keaſon, that the x. part ſhould be paid 
foz Tith, and no other Po2tion but that: but 
IF think that it be grounded upon the Law of 
Beaſon, that a man ſhould give a reaſonable 
Portion of his Gods tempotal to them that 
miniſter to Him things ſpiritual ; foz every man 
is bound to honout God of His pzoper ſubſtance; 
and the giving of ſuch Poꝛtion hath not ben 
one ly uſed among faithful people, but alſo a= 
mong unfaithful, ag it appeareth G:-eli>, 47. 
where Cozn was given to the Pꝛieſts in Egypc 
of common Barns. And Saint Paul in his E⸗ 
piſtles affirmeth the lame in many places; as 
in his firſt Epiſtle to the Cor inchiaas, ch. 9. where 
he ſaith, He that worketh in the Church ſhall ear 
of that char belongeth to the Church: Ind in his 
Epiſtle to the Galatians, Chap. 6. he faith. Let 
1:m that is inſteuRed in Spiritual thing“, depart of 
his Goods to him thst inſttucteth him. And Saint 
Luke, chap. 10, ſaith, that the workman is worthy to 
have his hire, All which ſayings may right con⸗ 
peniently be taken and applied to this pur pole, 
that Spiritual men, which miniſter to the pev- 
pie ſpiritaal things, ought fo! their Miniſtra⸗ 
| hs Es ps: tion 
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tion to have a competent living of them that 
they m:niſter unto, But that the tenth part 
would be affigned fo: ſuch a Portion, and net= 
ther moze noz leſs, J cannot perceive that that 
ſhould be grounded by the Law of Reaſon, no: 
immediately by the Law of God, Foz befoze 
the Law witten there was no certain Poztt= 
on aſſigned foz the Spiritual Miniſters, nei⸗ 
ther the x. part, no: the x1j. part, unto the time 
of Jacob: foz tt appeareth Geneſis 28. that Ja 
cob avowed to pay Diſmes, which was among 
the Jew: fo: the tenth part, if the Lozd pꝛoſpe⸗ 
red him in his journey ; and ik the centh part 
had been duty befoze that vow it had been 
in vain to have Jvowed it, and ſo tt had if it 
had been grounded by the Law of Reaſon. And 
as to that is ſpoken in the Evangeliſts, and in 
the New Law of Tithes, it belongeth rather tg 
the giveing of Tithes'tn the time of the Old 
Law, then of the New Luw ; es it appeareth 
Macthew 23. and Luke ti. where our Loꝛd ſpea= 
keth to the Phariſees, ſaying. Wo to yo: Pha» 
riſces, thit Tiche Mints, Rue, and Herbs, and forget 
the Judgement and the Charity cf God ; the cir be- 


hoveth you to doe, ard the other not to omit ; that is 


to (ay, it behoveth you to doe Juſtice and Chas 
rity of God, and not to omit paying of Tithes, 
though it de of (mall things, as of Mints, Rue, 
Herbs, and ſuch other. And al ſo that the Pha= 
riſee ſaith Luke. 18. I py myTithes of all that I have 
it is to be referred to the Old Law, not tot 
time of the New Law Therefoze, as J take 
it. the paying of Tithes, oz of a certain Poz= 
tion to Spiritual men foz their Spiritual Miz 
niſt ration to the prople, had been grounded in 
— . 3 PH BEE bs, 5 divers 
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divers manners. Firft, befoze the Law wzitten, 
8 certain Poztion ſufficient foz the Spiritual 
Miniſters were due to them by the Law of Ma⸗ 
ture, which, after them that be learned in the 
Law of the Realm, is called the Law of Bea= 
Jon : and that Poztion is due by all Laws. Ind 
in the Law w2itten, the Jews were bound to give 
the x. part to their Pzteſts, as well by the ſaid 
Avow of Jacob, ag by the Law of God in the 
Old Teſtament, called the Judictalls. Ind in 
the new Law the paying of the x. part is by a 
Law that is made he the Church. And the rea⸗ 
fon where foze the x. part was ozdained by the 
Thurch to be payed foz the Tithe was this : 
There is no cauſe why the people of the Mew 
Law ought to pay leſs to the Miniſters of the 
new Law, then the people of the Old Teſta= 
ment gave to the Miniſter of the Old Teſta⸗ 
ment: Foz the people of the new Lau be bound 
to greater things then the people of the old 
A aw were, as it appeareth Matt. 5. where it is 
said, Unleſs your good works abound above the works 
of the Scribes and the Uhariſecs, ye may not enter in- 
to the Kinedome of Heaven, Ind the Sacrifice of 
the old Lam was not ſo honourable :S the Haz 
crifice of the new Law ig: fo: the Sacrifice of 
the old Law was not onely the Figure, ano the 
— of the new Law ig the thing that tx 

guredzthat was the Shadow, this is the truth. 
And therefoze the Church upon that reaſonable 
conſideration oz daine d, that the x. part ſhould 
be paid foꝛ the ſuſtenance of the Miniſters in 
the new Law, ag it was fo; the ſuſtenance of the 
Winiſters in the old Law; and ſo that Law 
Pit) a cauſe may be increaſed oz miniſhed to 8255 
N 02= 
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oztion oz to les, as ſhall be neceſſary fox 
em. 7 | 
Doct. It appeareth Gen. 14 that Abraham gave 

to Melchiiedec Difinies, and that is taken to be 
the x. part; and that was long defoze the Lam 
witten: and there foze it is to ſuppoſe, that he 
did that by the Law of God. 

Stud It appeareth not by any Scripture that 
he did that by the Commandment of God, ne by 
any Revelation. And therefoze it is rather te 
ſuppoſe that he did part of duty, and part of his 
owa ftee will: fo: in that he gave the Diſmes 
as a reaſonable Yoztion fox the ſuſtenance of 
Melchiſedec and his MYiniſterg, he did it by the 
commandment of the Law of Beaſon, ag befcze 
appeareth; but that he gave the x. part, thet 
was of his fre witl, and becayſe he thought it 
ſuffictent and reaſonable: but tf he had thaught 
the xij. part oꝛ the xiij. part had ſufficed , he 
might have given tt, and that with good Ton⸗ 
ſcience, And ſo I ſuppoſe that un the new Law, 
the giving of the x part is by a Law of the 
Church, and not by the Law of Hod; unleſs it 
be taken that the Lam of the Church is the Law 
ok God, as it is ſometime taken to be, but not 
appꝛiopziately 02 immediately ; foz that is taken 
appiopziatelr to be the Lawof God, that ig 
contained in Dcripture, that is to Cay, in the 
Old Teſtament and in the New. 

' Doc. It is ſomewhat dangerous to ſay that 
Tithes be grounded onely upon the Law of tha 
-burch ; fox ſome men, ag it is (aid, ſay that 
man's Law bindeth not in Conſcience, and ſo 
they might happen to mabe a bolaneſs there by 


ta deny their Titheg, 
"wt * + * Stud. 


245 DIALOGUE Il. 


Stud. I truſt there be none of that opinion;and 
ik there be, it is great pity : And nevertheleſs 
they be compelled in that Caſe by the Law of 
the Church to pay their Tiths, as well as they 
thould be if paying of Tithes were grounded 
meerly upon the Law of God. 

DoR. J think well it be as thou ſaycff, and 
thercfo:e J hold me contented theretn. But J 
P2ay thee ſhew me thy minde in this Mueſtion: 
It a whole Countrey pz:eſcribed to pay no 
Tithes fo: Coꝛn oz Hay, noz ſuch other, whe⸗ 
ther thou think that that Hzeſcription is good, 

Stud. That Mueſt.on dependeth much upon 
that that is ſaid befoze : foz it paying of the x. 
part be by the Law of Reaſon oz by the Law of 
God, then the P:elcrtption is void; but if it be 
by the Law of Man then it is a good Pzelcri-= 
Ption , ſo that the Miniſters have a ſuffictent 
Poꝛtton beſide. | 

DoR, John Gerſon, which was a Doctoꝛ of Di⸗ 
vinity, in a Treatiſe chat he named Regul mo= 
rales. ſaith, that Dilmes be payd to Pꝛieſts by 
the Law of God. 

Stud. The woꝛds that he ſpeaketh there of the 
matter be theſe, Slut Decimirum Sacerdotibus 
eſt de jute divino, quatenus inde ſuſtententur 3 ſed 
quoad tam hanc vel illam afſhgnare, aut in alios teddi- 
tus commutare, poſitivi j»ris eriſtit: that is thug 
much to ſap, The paying of Diſmes to Piieſts 
is of the Law of God, that they may thereby be 
tuſtained; but to aſſign this po: tion oz that, oz 
to change it to other Rents, that is by the Law 

tive. And if it ſhould be taken that by that 

d Decimarum, which in Eneliſh is called 
Diſmes oꝛ Tithes, that he meant the x. part, 
* Wt” and 
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and that that x. part ſhould be paid foꝛ Tith by 
the Law of God, then is the ſentence that fol= 
loweth after again that ſaying ; foz as it ap= 
peareth above, the next ſatth afterward thus, 
But to allign this poztion 02 that, oz to change 
it into other Rents, belongeth to the Law pez 
littve, that is, to the Law ok Man: and if the 
x. part were aſſigned by God, then may not a 
leſs part be aſſigned by the Law of Man, foz 
that ſhould be contrary to the Law of God, and 
ſo it ſhould be void. And methinketh that it is 
not (o {tkely that ſo famous a Clerk would 
ſpeak any ſentenee contrzry to the Law of God, 
oz contrary to that he had ſpoken befoze. Ind 
to pꝛove he meant not by the term Decimz, that 
Dilmes ſhould alweycs be taken foz the x part, 
tt appeareth in the 4. part of his wozks, in the 
32, Title Litetæ, where he ſatth thus, Non voca- 
tur Portio Curatis debita propterea Decimæ, eò quod 
ſemper fir doc ima pars, imo eſt incerdum v. ceſimi aut 
triceſima: that is to ſay, The Poztton due to 
Curates is not therefoze called Diſmes foꝛ that 
it is alway the x. part, fo; ſometime it is the xx. 
0z the xxxr.part And ſo it appeareth that by this 
wozd Decimatum he meant in the Text befoze te⸗ 
hearſed a certain Poztion,and not p2ecilely the 
x, part: and that the Poꝛtion ſhould be paid to 
P2teſts by the Law of God, to ſuſtain them 
with, taking es it ſcemeth the Law of Reaſon 
in that ſaying fo: the Law of God, as it may one 
way be well and conveniently taken, becauſe 
the Law of Reaſon is given to every reaſonable 
creature by Hod : and then it followeth purſu- 
antly, that it belongeth to the Law of Man to 
aſſign this Poztion, oz that which necc(ity ſh3il 

toquite 
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eequire fo: their ſuſtenance. And then his ſap⸗ 
ing agreth well to that that is ſatd befoze, that 
is td lay, that a certain Poztion is due fox 
:tefts, fo; their ſpiritual Miniſtration, by the 
of Meaſon. And then it would follow 
enpvy, that if it were ozdained fo: a Law, 
that all paying of Tithes ſhould from hence⸗ 
koꝛth ceaſe, and that every Curate ſhould Have 
affigned to him ſuch certain poztion of Land, 
Went, oz Bnnuity, as ſhould be ſufficient fox 
m, and fo: ſurh Miniſters as ſhould be nereſ= 
atp tb de uuder him, atcozding to the numder 
of the people there, oz that every Parichtonet 
oꝛ Houſhol ber ſhould give a certain ſum of mo⸗ 
ny to that uſe; J ſuppoſe the Law were good. 
And that was the meaning of Jo. Gerſon, as it 
ſemeth, in his wo2ds dekoze tehearſed, where 
he laith, But to thange Tithes into other Rents, 
s by the Law pollttive, that is to ſay, by the 
Law of Man. And ſome think that if a whole 
Counttey p:eſcribe to be quit of both Tithes of 
Co2n and G2aſs, fo that rhe Spiritual Mintz 
fters have a ſufficient Potion befide to live up⸗ 
on, that is a good Pꝛelcript ion, and that they 
ſhoulv not oſfend that in ſut h Countries payed no 
Tithes : foz it wete hard to ſoy that all chr men 
ok Italy, oz of the Eaft parts, be damned, be⸗ 
cauſe they pay no Tirhes, dut a certain Doꝛtton, 
after the Cuſtome. Therekoze certain it is, to 
pap ſuth a tertain Portion, as well they as all 
other be bound it the Chutch ask it. any Cuſtom 
notwithRtanding. But ir the Chutch agk it not, 
it ſeemeth that by that not asking the Chutch 
temitteth it: und an example thereof we may 
take of the A poſtte Paul, that though he 1 
: a ve 
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have taken His necrſary living of them that he 
p2eached to, pet he took it not, and neverthe= 
leſs they that gave it him not did not offend, be= 
cauſe he did not ask it. But if one man in a 
Town would peſcribe to be diſcharged of 
Titties of Cozn and Gzaſs, methinketh the 
P zeſcriptton ts not good, unlels he can pzove 
that he recompenſeth it in another thing: koꝛ it 
ſremeth not reaſonable that he ſhould pay leſs - 
foz his Tithrs then his neighdours do, ſing 
that the Sptritual Miniſters are bound to take 
as much diligence fo: Him, as they be foz any 
other of that Pariſh : wherekoze it might Cand 
with reaſon; that he ſhould de compelled to pap 
His Cithes as his Neitthbours do, unleſs He 
can pꝛove that he paycth in tecompence thereof 
moe then the x. part in another thing Ne= 
berthele(s, J lrave the matter to the judgment 
of another. Ind then fo: a firther pzoof, though 
the ſaid Pꝛeſcription ot not paying Tithes fox 
Tres ot xx. year and above were not good, yet 
that that of To:n and Graſs fhould be good, 
ſome make this reaſdn, They ſay that there 18 
no Cith but it is either a P:edial Tith, oz a 
rfonal Tith, oꝛ a Mixt Tith. And they lay 
thut tf a Tith ſhould be patd of Tres when 
they be ſold, that the Tith were not a Pꝛedi⸗ 
al Tirh ; foz the Pꝛedial Tith of Trees is of 
fuch Tries as dzing forth Fruits and Jncreaſe 
pearly, ag Ppple=trees, Nut=trees, Pear= 
tres, and ſuch other, whereof the Pꝛedial Tith 
is the Apples, Nuts, Pears, and ſuch-othet 
Fruzts as come of them pearly : and when the 
ruits be tithed, (f the Owner after fell the 
Cres, there ts no Tich due thereby, _ — 
{ths 
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Tithes may not be paid of one thing. Und of 
thole Tiths, that is to tap, of Pꝛedial Tiths, 
was the commandment given in the old Law to 
the Jews, as appeareth Levi. 27. where it is ſuid, 

mnes decimz tertæ, five de pomis arburum, five de 
ſrugibus, Domini ſun', & illi ſarRificantur ; that is 
to ſay, All Tiths of the earth. either of Apples 
ot trees, oz of Gains, be our Lo:d's,and to him 
they be land iſled: and though the ſaid Law 
ſpeaketh only of Apples yet it is underRood ct 
all manner of Fruits. And becauſe it ſaith 
that all the Tiths of the earth be our Lczd's, 
there koꝛe Calves, Lambs, and ſuch other mug 
. alſo be tithed: and they be called by ſome men 
B2edtal Tiths that is to lay, Tiths that come 
of the ground; howbett they call them only Pre- 
dials mediate; and they be the ſame Tiths that 
in this w:tting be called Mixt Tiths, and the 
other Tiths, that is to ſay,Tiths of Apples and 
Cozn, and ſach other, be called Predials imme- 
diate, foz they come immediately of the ground, 
- ſo do not Mixt Tiths,as evidently appear⸗ 
eth. 
Doct. But what thinkeſt thou wall be the 
P2edial Tiths of Aſhes, Elmes, Sallows, Al⸗ 
ders, and ſuch other Tres as bear no Fruits 
whereof any pjofit cometh * why ſhall not the 
10. part of the ſelf thing be the Tith thereof, 
it they be cut down, ag well as it is of Cozn 
and G:als ? 

Stud. Fox I think that there is to that intent 
great diverſity between Coꝛn, Gꝛaſs. and Tres; 
and that foz divers conſiderations, whereof one 
is this. The pzoperty of Cozn and Gzals is not 
to grow over one year, and if tt do, it will — 
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and come to nought, and lo the cutting down of 
it is the perfection and p:eſervatian theveof, and 
the ſpecial cauſe that any Jncreaſe followeth of 
the ſame; and therefoz? the tenth part of the Jn= 
creaſe ſhall be paid as a Pꝛedial Tith,and there 
no deduction ſhall de made fs: the charges of it: 
and ſo it is of Sheep and Beaſts, that muſt be 
taken and killed in time, foz elſe they may periſh 
and come to nought: But when Tres be felled, 
that felling is not the perfection of the Tres, 
ne it cauſeth not them to increaſe, but to decay; 
foz molt commonly the Trees would be better, 
it᷑ they might grow ill. Ind therefoze upon that 
that is the cauſe of that decay and deſtruction of 
them, it ſemeth there can no P2edial Tith ariſe, 
nd ſome men ſay, that this was the cauſe why 
our Lozd in the ſaid Chapter of Levic. 27. gave 
no commandment to tithe the Tres, dnt the 
Fruits of the Tres onely. 

Doct. Jt appeareth in Paralip, 31.that the Jens 
in the time of the King Ezechias offered in the 
Temple all things that the Sꝛound bꝛought fo:th 
and that was Tres ag well as Con andGtaſs. 

Stud. It appeareth not that they did that by 
the commandment of God, & therefore it is like 
that they did it of their own Devotion, and of a 
favour that they had above their duty to the re⸗ 
patring of the Temple,which the King Ez:chias 
Had then commanded to be repaired: Ind ſo that 
Text pꝛoveti nothing that Tithe ſhould be paid 
fo: Trees. And therefoze they ſay farther, that 
truth it 18, that if a man, to th: intent he would 
pap no Tithe,- would wilfult > ſuffer his Co:n 
and Gꝛaſs to ſtand til and to periſh, he ſhould 
offend Conſcience _— but though he —_ 
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his Tres to ſtand til continually without kel⸗ 
ling becauſe he thinketh a Tith would be asked 
ik he felled them, lo that he do (t not ok an evil 
will to the Curate ) he offendeth not in Conſci⸗ 
ence, ue he is not bound to Reſtitution therefoze, 
s he ſhould be if it were of Con and Gzaſs, as 
befoze appeareth Ind another diverſity is this: 
In chis caſe of Tith=-wod, the Tithe rhereof 
would ſerve ſo littie to that purpoſe thatTithes 
be paid fo2, that it is not likely that they that 
mace the Law fo: payment of Tithes intended 
that any Tithe ſhould be payed foz Trees oz 
Wood: Foz the Spiritual Miniſters muſt of 
necellitp ſpend daplp and weekly, and therefore 
the Tithes of Tras o: wod, that cometh ſo 
{cldom, would ſerve fo little to the purpoſe that 
it ſhould be paid fot, that it would not Help them 
inthcir neceſſity: lo that if they ſhould be d11ven 
to tru} theteto though it might help Him in whoſe 
time it ſhould happen to fall pet it ſhould deceive 
them that truſted to it tn the mean time, a alſo 
ſhould leave the Pariſh without any to miniſter 
to them. 

Doct J would well agrce,that fo: Trees that 
bear Fruit there ſhould no Pꝛedial Tithe be 
pald wien they be ſold, fo2 the P2edtal Tithe 
ef that 19 the Fruits that come of them, and ſo 
there cannot be two Pꝛedtals of one thing, as 
thou haſt latd. Lut of other Tris that bear no 
F rui', methtuketh that a Pzedial Tithe ſhould 
be pato when they be fold. And ſo it appeareth 
that there aught to be by the Conſtitution pꝛo⸗ 
vinctal made by the reverend Father in God, 
Kwbere Wincacliey,late Archbiſhop of Canterbury, 
where it is ſaid and declared, that Sylya cxdua 
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is of every kind ot Tres that have being, in 
that they ſhould be cut, oꝛ that de able to be cut; 
wheryof we will, ſaith he, that tie Poſſefſour 
of the ſatd wads be compelled by the Cenſurcs 
of the Church to pay to the Pariſh=Church, 02 
Mother⸗Church, the Tithe, as a Real oz P2r= 
dial Tithe. Ind ſo by vertue of that Conſtituti⸗ 
on pꝛovinctal a Pzedtal Ttthe muſt be paid of 
ſuch Tres as have no Fruit: Foz J would 
well agrc,that the ſaid-Conſtitution pꝛovinctal 
ſtrete heth not to Trees that beer Fruit, although 
the w-:2ds be general fo: all Tres, (as befo:c 
appearech. ) 

Stud. J take not the reaſon why a Pzedial 
Tithe ſhould not be paid fo: Tres that bear 
Fruit, to be becauſe two Pꝛedial Tithes cannot 
be paid fo: one thing:foz when the Tithe is pat) 
of Lambs, pet hal Tithe be paid of Woll of the 
ſame Shep (fo: it is paid fo: anocherJncreoſe:) 
| fo it muy be ſaid that the Fruit cf a Tree ts 
one Jncreaſe,# the ſelling another. But J cake 
the cauſe to be, fo: the two cauſes befoze rehcar⸗ 
ſed; & alſo fozaſmuch as the fclling is not pꝛo⸗ 
perly an Increaſe of the Trees. but a Deſtru- 
tion of the Trees as it is ſatd befoze. Ind far- 
ther, I would hear thy mind upon the laid Con 
ſitutton p20vinctal, which will that Tithe 
ſhould be paid fo: Treas by the Poſſe ſſoꝛs of the 
wood; that tf the Poſſeſſoz ſel] the weod fo: C. 
1. and give the Enyer a certain time to fell it 
in, what Tithe ſhall the Hoſleſſo: pay as long 
as the wood ſtandeth ? | 

Doct I think nonr, fo: the Pꝛedial Tithe co- 
meth not till the wood be fc1.ed ; and a Perlo= 


nal T the hr cannot pay, no mo:c then tf a man 
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pluck down his Houle and ſelleth it, oꝛ if he ſell 
all his Land, in which caſes J agree well he Hall 
pay no Tithe, neither Perſonal no: P2edial ? 

Stud. And then J put Caſe that the Buter 
ſelleth the wad again as it is tanding upon the 
ground to another fo: CC. i.what Tithe ſhall be 
paid then? 

Do. Then the firſt Buier ſhall pay Tithe of 
the ſurpluſage that he taketh over the C. i.that 
he paid as a Perlonal Tithe. 

Stud. And then if the ſecond Buter after that 
cut it down, and ſell it when it is cut down foz 
leſs then he paid, what Tithe ſhall then be paid? 

Lo&t. Then ſhall he that ſelleth them pay the 
Tithe fo: the Tres as a Predial Tithe. 

Stud. I cannot ſe how that can be: foꝛ he nei⸗ 
ther hath the Trees that the Pꝛedial Tithe 
would be paid foz, if any ought to be paid ; no: 
he is not Poſſeſſoꝛ of the ground where the Cres 
— there koꝛe if any ꝛedial Tithe ſhould 

e paid, it ſhould be paid either by the firſt Pol- 
ſeſſoꝛ by reaſon of the wozds of the ſald Conſtitu⸗ 
tion pꝛobinctal, which be, that theTithe ſhall be 
paid by the Poſſeſſoꝛ of the wad z oz by the laſt 
*uter,becauſe he hath the Tres that ſhould be 
rithed: And by the fir> Poſleſſoꝛ the Tithe can⸗ 
not be paid as a Pꝛedial, foz he cut them not 
down ne they were not cut down upon his Bar⸗ 
goin; and by the laſt Buier it cannot be paid 
neither ag a Pꝛedlal Tithe,foz the ſaid Conſti⸗ 
tution ſaith , that the Poſſeſſoz of the ads 
tould be compelled to pay it. And therefo:e J 
ſuppoſe that the truth is, that in that caſe no 
@ «rhe ſhalt be paid: foz ag to the laſt Seller, he 
(hall pay no Pei ſonal Tithe, fox HE gained no⸗ 
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thing, as it appearethbefoze ; and no Pꝛedial 
Tithe ſhall be paid, foz it ſhould be againſt the 
laid Pꝛeſcription; and alſo the cutting down is 
the Deſtruct ion of Tr#s, and not their pꝛeſer⸗ 
vation, as is ſaid befo:e. 

Do&. Then takeſt thou the ſaid Conftitution 
to be of ſmall effec, as it ſeemeth. 

Stud. J take it to be of this effect, That of 
Wed above twenty pear tt bindeth not, becauſe 
it is contrary to the Commoy Law, and to the 
laid P:elcription,that tandeth god in the Com= 
mon Law: but of wad under xx. year, whereof 
Tithe hath been accuſtomed to be patd,the Con= 
ſtitution is not againſt the ſaid Pꝛeſcription, de⸗ 
cauſe paying of Tithe under xx. pear is not pꝛo⸗ 
Htbited, but ſuffered by the ſaid Statute. How:« 
beit ſome ſay, that by the very rigour of the Com⸗ 
mon Law Tithes ſhould not be patd fo: wood 
under xx. year, no moze then foz above xx. year, 
and that P:ohibitton in that Caſe lieth by the 
Common Law : Nevertheleſs, becauſe it hath 
bin ſuffered to the contrary, and that in many 
places Tithe hath bin paid thereof, J paſs it o⸗ 
ver: but where Tithe hath not bin paid of wad 
under xx. year, I think none ought to be paid at 
this day in Law no: Conſcience. But adnitt that 
the ſaid Conſtitutton taketh effect foz paiment of 
the Wed under xx. years as of a Pzedtal Tithe, 
yet J cannot ſe how the Tithe thereof ſhould be 
paid by the Poſſeſſoꝛ of the wd, tf he (ell them. 
but that it ſhould be paid rather by him that hath 
the Tres; foz the Conſtitution ts, that the 
Tithe ſhall be paid as a Keat o: Piedial Tithe, 
and that is the x. port of the ſame Tres as it is 
of Coꝛn. Ind if a man 9 upon the ground, 
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the buyer ſhall pay the Tithe, and not the ſeller; 
and lo it ſhould ſcem to be here. Ind what the 
Conſtitution meant, to decree the contrary ain 
Tithr=-wood, J cannot tell; unle(s the meaning 
were to induce the Owners to pay Tithes of 
great Tres when they fell them to their own 
ule ; which methzinketh ſhould be very hard to 
ſtand with reaſon, though the (aid Stat. had ne⸗ 
ver bin m de as J have ſaid bet ze. And fuither= 
mo2e,J would here (under coʒrection) move one 
thing, and that is this; That, as it ſeæmeth, that 
they that were at the making of the laid Conſti⸗ 
tutton, and knew the lald Pꝛeſcription did not 
follow the direct oꝛder of Charity cherein ſoper⸗ 
tecly as they might have done: Foz when they 
made the ſatd Conſtitucion pꝛovinct l directly a= 
gainf the ſatdPzeſcyption.they ſet Law againſt 
Cuſtome, and Power againſt Power an an a 
manner the Dpiritualty agauaſt the Temporal⸗ 
ty, whereby they might well know that great 
U-ortance and Sutt ſhquld follow. Ind there⸗ 
foze it they had clearly ſen that the ſatd.-Pze= 
ſcription had bin againſt Conſtience. they ſhould 
firſt have moved the Ring and his Counſelzand 
the Nobles of the Realm, to have aſfented to the 
rcfkozmation of that Pzeſcription, and not to 
make a Lawng it were by autho:ity and power 
againſt the Pꝛeſcription and then to thzeat the 
people, & make them believe that they were all 
accurſed that kept the ſatd Pꝛeſcription, oz that 
maintained it. And it lcemeth to ſtand hardly 
with Conſcience to repozt ſo many to ſtand ac⸗ 
curſed foz following of the ſatd Stat. and of the 
latd Pꝛeſcription as there do, and yet to do no 
ſnoꝛe then-hath bin done to bzing them out — = 
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Dot, Methinketh that it is not convenient 
that Lay⸗men ſhould argue the Laws and the 
Decreesg 0: Conſtitutions of the Church; 5nd 
thrfefo:e it were better fo: them to give cre- 
dence to Spiritual Rulers that have Curc of 
their Souls then to truſt to their own opinions: 
and ik they would do lo, then ſuch matters 
would much the moze rather ceaſe then they 
will do by ſuch reaſonings. 

Stud. In that that belongech to the Articles of 
the Falih, think the people be bound to believe 
the Church, foꝛ the Church gathered together in 
the Holy Ghoſt cannot eite tn ſuch things as be. 
long to the Catholick Faith: But where the 
Church maketh any Laws whereby the Goos 
02 Pcſeſſtons of the people may be bound, o: by 
this occaſion oz that may be taken from them, 
there the people may lawfully reaſon whether 
the Luws bind them oz not; koz in ſuch Laws 
the Church may erte and be decctved, and de 
cerve other, either foz Singularity, oz fox Co⸗ 
vetile, oꝛ ſome other cauſe. And fox that contt= 
deratton it pertatnech moſt to them that be lear- 
ned in the Law of the Realm to know ſuch 
Laws of the Church as treat of the ozdering 
of Lands oz Hogds, ond to ſr whether they may 
ſtand with the Laws of the Kceaim oz not. Ind 
therefoze it is neceſſary kez them to know the 
Laws of the Church that treat of Diſmes of 
Executoꝛs of Teſtaments, ok Legacies, L otwar- 
dy, Matrimony, and divers other, wherein they 
be bound to know when rhe Law of the Church 
muſt be followed, and when the Law cf the 
Realm: whereof becauſe it is not our ptr; ofc 
totieat, J leave to [prak eny (pt at This tic, 
34 9 
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and will reſo:t again to ſpeak of Tithes 3 
wherein ſome men ſay that of Tinne,Coal, and 
Aead no Tithe ſhould be patd when they be ſold 
by the Owner of che ground, becauſe it is part 
of the Inheritance, and it is moze rather a de- 
tructton of the Inheritance then any Increaſe. 
And therefo:e they ſay, that if a man take a 
Cin⸗ wok, and give the Load the tenth Diſh, 
accoꝛding to the Cuſtome, that the Lo:d ſhall 
pay no Tithe of that tenth Diſh, neither PÞ2edi= 
al noz Perſonal : but if the other that taketh 
the wok have gains and advantage by the 
Wok, it ſeemoth that it were not againſt reaſon 
that he ſhauld pay a Perſonal Tithe of His 
gains, the charge deduced. 
Daoct. I p2op thee ſhew me firft what thou ta= 
keſt fo a Perſonal Tithe,and upon what ground 
Perſonal Tithes be paid, as thou thinkeſt, ſo 
that one of us miſtake not another therein. 
Stud. I will with god will. Ind thercko;e thou 
Chalt underftand that, as J take it, Perſonal 
Tithes be not paid fox any Yncreale of the 
ground, but fox ſuch Pzofit as cometh by the la⸗ 
bour oz induſtry of the Perſon, as by buying and 
ſelling, a ſuch other: and ſuch Perſonal Tithes, 
as J take it, muſt be 02dered after the Cuſtom, 
and the Church hath not uſed to levie thoſe 
Tithes of compulſſon, but by Conſcience of the 
parties, Nevertheleſs Raimond ſaith, that it is 
god to pay Perſonal Tithes, oz with the aſſent 
of the Parſon to diſtribute them to pooꝛ men, oꝛ 
elſe to pay a certain poꝛtion fo: the whole, Eut 
ag Irn«cent ſaith, where the Cuſtome is thet they 
would be paid, the people be bound to pay thym 
a well es P2cd: alg, the expences derga> 0-8 
; dit 
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belt in the Church of England they uſe to fue fo 2 
ſuch Perſonal Tithes as well ag fox Pꝛedials: 
and that is by reaſon of the Conſtitution pꝛo⸗ 
vincial that was made by Robert Winehelley, by. 
the which it was ozdained, that PerlonalTithes 
ſhould be paid of Crafts and Merchandiſe. and 
of the lucre of Buying and Selling, and in like 
wile of Carpenters, Smiths, weavers, Ma= 
ſons, and all other that woꝛk foz Hire that they 
hall pay Tithes of their Hire, except they will 
give any thing certain to the uſe oz the light of 
the Church, it it ſo pleaſe the Par on. And in 
another place the ſaid Archbishop faith. that of 
the Pawnage of woods and ſuch other things, 
Ec, and of Fiſhings, Cres, Bas, Doves, and of 
divers other things there remembzed, and of 
Crafts. and of Buying and Delling, and of the 
P2ofits of divers other thiugs there tecited. e= 
very man ſhould help ſatigfie competently in 
the Church, to the which they be bound to give 
it of right, no expences by the giving of the id 
Tithes deducted oꝛ withholden, but only foz the 
payment of Tithes of Crafts and of Buying E 
Selling. And by reaſon of the ſard Conſtituti- 
ons; zovincial, ſometimes Suits be taken in 
the Spiritual Court foz Perſonal Tithes, and 
thereof many men de marvel becauſe deductions 
many times muſt be referred to the Conſcience 
of the parties. Ind they maruel alſo why a Law 
Could be made in this Realm foz poying of 
Perſonal Tithes, moze then there is in other 
Countries. And here J would gladly move thee 
farther in one thing concerning ſuch Perlonal 
Tithes to know thy mind therein; and that 19, 
If a man give ro another a Poſe, and he —_— 
. that 
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that Hozſe,foz a certain ſum, ſhall he pay any 
{Tithe of that ſum ? 

DoRt; what thinkeft thou therein? 

Stud. I think that he ſhall pay no Tithe: Foz 
there, as I take it, the P2ofit cometh not to him 
vy his own induſtry, but by the gift of another; 
and, ag J take tt, Perſonal Tithes be not paid 


fo: every P2ofit oꝛ advantage that cometh newly 


to a man, except it come by his own tnduſtry 62 
labour, and ſo it doth not here. Ind alſo if he 
tould pay Tithe of that he ſold the Þo:ſe fo2, he 
ſhould pay Tithe fo: the very whole value of the 
thing : and, as J take it, the Perſonal Tithes 
fo: Buying and Selling ſhall never be paid foz 
the value of the thing but fo: the clear gains of 
the thing. And therekoze J take the caſes befo:e 
rehearſed, where a man ſelieth his Land, oz pul⸗ 
leth down a Houſe and ſelleth the Ruff, that he 
ſhould there pay no Tithe, that ir is there to be 
undertod, that he Hath not Land oz Houſe by 
gitt oꝛ by diſcent: Foz if a man buy Land, oz 
buy Timber and ſtuff of a Houſe, and ſell it fo: 
a gain, I ſuppoſe that he ſhould pay a Perſonal 
Tithe foz that gain. Ind this caſe is not like to 
a Fe oꝛ Pnnutty granted fo: Counſel, where the 
whole Fee ſhall be tithed fo: the charges de du⸗ 
ed, 02 (ome certain ſum fo: it by agrement:foz 
there the whole Fx cometh fo; his Counſel, 
which is by his own induſtry ; but tn the other 
caſe it is not ſo. Ind the ſame reaſon as foz the 
Perlonal Tithe might be made of Trees, when 
they deſcend oz be given to any man, and he ſel⸗ 
eth them to another, that he all pay no Per⸗ 

Fonal Tithe. 
Do. Meth;nketh that it the Hczſe * in 
Ng 
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his keping,and then he ſell the Hoꝛſe, that then 
the Tithe ſhall be paid of that that the Hdzſe 
Hath increaſed in value after the gift : and ſo it 
may be of Tres, that he ſhall payTithe of that, 
that the Trees may be amended after the gift oz 
deſcent : | 

Scud Then the Tithe muſt be the x-part of ths 
Jncreaſe, the expences deducted : and then of 
Trcs the charges muſt alſo be deducted, foz it is 
then a Perlonal Tithe ; and there is no Tre 
that is lo much wizth ag it hath hurt the ground 
by the growing:therefo:e there can no Perſonal 
Tith be paid by the Owner of the ground when 
he ſelleth them, though they have increaſed in 
his time. Neverthetels J will ſpeak no farther 
of that matter at this time, but will ſhew thee, 
that if Tin, Lead, Coal, oꝛ Trees be (id, that a 
Mixt Tithe cannot grow thereby. Foz a Mixt 
Tith is properly of Calves, Lambs, Pigs and 
ſuch other that come part of the ground that they 
be fed of, and part of the keeping, induſtry and 
overſight of the Owners, as is it ſatd beftgze : 
But Tin,Lead ian» Coal are part of the ground 
and of the Free⸗hold, and Trees grow of them= 
ſelves.and be alſo annexed to the Freehold, and 
will grow of themlelves. Ind allo the Mixt 
Tithe muſt be paid pearly at certain times ap⸗ 
pointed by the Law oz by Cuſtom of the Coun⸗ 
trey* but it may happen that Tin, Lead, Coal, 
and Trees ſhall not be felled oz taken in many 
pearg and ſo it ſeemeth it cannot be any Mixt 
Tithe. And theſe be ſome of the reaſons, which 
they that would maintain that Statute and 
Pꝛeſctiption to be good, make to pꝛove their in⸗ 
tent, ag they think, 
| DoaA. 
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Doct. what think they,if a man ſell the Lops 


of his wood, whether any Tithe ought there to 


de paid? 

Stud. They think all one Law of the Tres and 
of the Lops. & 

Do&, Ind if he ule to fell the Lops once in 
xij. oꝛ xvj. year, what hold they then ? 
Stud. That is all one. 

Dot, And what is the reaſon why Tithe 
ought not to be paid there as well as foz wood 
under xx. year? 


Stud. Foz they ſay that the Lops are to be ta⸗ | 


ken of the ſame condition as the Tres be, what 
time ſoever they be felled; and that no Cuſtome 
will ſerve in that caſe againſt the Statute, no 
moze then it ſhould do of great Trees. 

Doct. Ind what Hold they of the Bark of the 
Cres? | 

Srud.Therein I have not heard of their opini⸗ 
on, but it ſemeth to be one Law of the Lops. 

Doct. I perceive well by that thou haſt Catd 
befoze,that thy mind is, that it a whole Country 
ꝓꝛeſcribe to be quit of Tithes of Trees, Co:n # 
Gaſs, oz of any other Tithes, that that Pze= 
ſcription is good, lo that the Spiritual Mint⸗ 
gers have ſufficient beſide to live upon, Dol 
thou mean ſo ? | 

$:ud, Pes vertly. 

Doct. And then J would know thy mind, it a⸗ 
ny man contrary to that Pzelcription were ſued 
in the Spiritual Court fo; Con and Sꝛaſe, oz 
any other Tithes, whether a P:ohtbition ſhould 
Ale in that caſe, as it did after thy minde befoze 
the (aid Statute, where a man was ſued in the 
Spiritual Court foz Tithe-wood, 1 

cud. 
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Stud, I think nay. 

Do&, Ind why not there, ag well as it did 

where a man was ſued foz the Tithe-wood ? 
Stud. Foz as I take it, there is great diverſity 
between the Caſes, and that foz this cauſe : 
There is a Maxime in the Law of England, that 
it any Suit be taken in the Spiritual Court 
whereby any Gods oꝛ Lands might be recove= 
red, which after the Gꝛounds of the Law of the 
Realm ought not to be ſued there, though percaſe 
the Rings Court ſhall hold no Plea thereof, that 
yet a Pꝛohibition ſhould lie: and after when it 
had continued long that no Tithes were paid of 
Wood, becauſe of the ſaid Pꝛohibition, and that 
after by pꝛoceſs of time ſome Curats began to 
ask Tithes of woods, contrary to the Law, and 
contrary to the ſaid P2eſcription, ſo that vart⸗ 
ance began to riſe between Curats and their 
ariſhioners in that behalf; then fo: appea= 
ng the ſald Wariance the ſaid Statute was 
made, and that, as it ſeemeth, moze at the cal⸗ 
ling on of the Spirttualtp then of the Tem⸗ 
pozalty : Foz the Statute doth not exp:efly 
grant that the Pzohibition in that Cale of 
Tithe-wood ſhould lie ſo largely as ſome ſay it 
lay by the Law; howbett it doth not reftratn the 
Common Law therein, as it appeareth evident= 
ly by the wozds of the Statute. And ſo. ofcer. 
ſome men, it appearcth befoze the Statute, and 
alſo after the Statute, (as I have touched be⸗ 
foze)chat the SpiritualCourt ought not in that 
caſe to have made any P2ocels fo: Tithe- wood: 
and therefo:e if they did, a P:ohtbirion lay by 
the Common Law. And like Law is, if the Spi- 
ritual Court make Pꝛoceſs upon ſuch Legacis 
as 
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as by the Law of the Realm is void. Ag if a 
man bequrath to one another man's Hoꝛſe and 
the Spiritual Court thereupon maketh.P20= 
ceſs to execute that Legacie, there a Pꝛohibi⸗ 
tion lieth-: Foz tt appeareth evidently in 
the Libel, if all the truth appeareth tn the Li- 
bel, that in the Law of the Realm the Lega= 
cie is void to all intents ; and that he to whom 
theLegacie is made ſhall neither have .theÞozſe 
no: the value of the Hozſe. And in like wiſe if 
a man ſell his Land foz a C. 1. and he is ſued 
after inthe Spiritual Court foz Tithe of the 
'Caid C. I. there a Pꝛohtbition ſhall ite; foz it 
appeareth in that caſe onely in the Libel that 
no Tithe ought to be paid, and that the Dptrt- 
tual Law ought not in that caſe to make any 
45:ocelſs whereby the Gods of him that ſold the 
Land might be taken from him againſt the Law 
of the Realm. And upon this ground tt is, that 
if a man were ſued in the Spiriiul Court now 
fith the Statute foz a Mortuarie, that a P2oht= 
bition ſhould ite fo it, it appeareth in the Libel, 
that (ith the Statute there ought no Suit to be 
taken foz Moztuarics : and the ſame Law is, ff 
any Suit were taken in the DpiritualCourt fo: 
a neu Duty, that is of late taken in ſome places 
upon Leaſes of Parſonages and Uticarages, 
which is called D:mifſton noble, fox tt appeareth 
evidently in the Libel, tf any be made thereup= 
on, that no ſuch Pꝛoce ſs ought by the Law of 
the Realm to be made in that behalf. But tn the 
caſe of Tithe-cozn oꝛ Gꝛaſs, oꝛ ſuch other things, 
wherein thou haſt deſlr'd to know mp mind, there 
appearcth nothing in the Libel. but that the 
Suit thereof of right appertatneth ro the Spiri⸗ 
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tual Law, and ſo foz any thing that appearath» | 
the party may be holpen in the SptritualConre 

by the P2eſcription. And if the caſe were ſo far 

put, that in the Spiritual Court they would not 
allow the ſaid Pꝛeſcription, vet I think no Pꝛo- 
Itbitton ſhall tte. Foz though the Spiritual 
Judges in a Dptritual matter deny the parties 

of Juſtice; yet the King's Laws cannot refozm 

that, but muſt remit to their Conſcience. But if 

there were ſome remedy p2ovided in that caſe, 

it were well done: Foꝛ ſome men ſap, that in the 
Spiritual Court they will admit no Plea againſt 
Tithes. And alſo it a Compoſition were made 

by eſſent of the Patron and alſo of the Oꝛdinary 
between a Parſon and one of his Partſhtoners, 
that the Parſon and his Succeſſozs ſhould have 

fot a certain G2ound fo many quarters of Co:zn 

fo; his Tithe yearly, and after, contrary to the 
Compoſition, the Parſon in the Spiritual 

Court agketh the Tithes as they fall ; that in 

this Caſe no P3ohtbtrion ſhould lie; ne pet 
though the caſe were farther put, that the Com= 
polltton were pleated in the Court, and were diſ⸗ 
allowed: but all reſteth in the Conſcience of the 
Judge Spiritual, (as is ſatd befo:e.) Howbe= 

it, becauſe ſome be of opinton that a P2ohibitton 

ſhoul d 1te in this laſt Caſe.therefoze J will re⸗ 

fer it to the judgment ok other: But in the caſe 

of Pꝛeſcription, befoze rehearſed, J take it foz 

the clearer Caſe, that no Pꝛohibition ſhould lie, 

ag J have laid befoze.Ind J beſeech our Lozd, 

8 that this matter and ſuch other like thereto may 

re | br ſo charitably looked upon, that there be not 
hereafter ſuch Diviſtons, ne ſuch diverfities of 

ri⸗ Opinions therein, ag hath been in time paſt, 
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whereby hath followed great Coſts and Char⸗ 


ges to tianyperſons in this Realm: Ind that 
Hath moved me to ſpeak ſo far in this Chapter, 


and in divers other Chapters in this pzeſent 


Eck, as J have done: not intending thereby 
to give occaſſort to any perſon to withhold his 
Tithes that of right ought to be paid, ne to al⸗ 


ter the Hoꝛtion therein befoze accuſtomed ; but 


that (as methinketh ) they ought to be claimed 
by the ſatd Title as ther ought to be paid, and 
by none other: and that it may alſo ſomewhat 
appear that the ſaid Statute of 45 Edw.z, wag 
well and lawfully made, and upon a god reaſo= 
nable conſideration and that the ſaid Pꝛeſcri⸗ 
ption is god alſo; ſo that no man was in any 
danger of Excommuntcation foz the making of 
the lald Statute,noz yet is not fo: the obſerving 
thereof, ne yet of the ſald Pzeſcy{ption;as it is 
noted by ſome perſons that there ſhould be. And 
thus J commit thee unto our Lozd, who ever 
have both thx and me in his bleſied keping e⸗ 
bezlaliingly. Amen. 
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